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QUESTIONS PRESENTED 


1. Whether the Home Owners’ Loan Act of 1933, as 
amended, requires the Board in considering applications for 
original charters to make its determinations on the basis of a 
record after opportunity for hearing so as to make applicable 
the provisions of sections 5, 7 and 8 of the Administrative 
Procedure Act. 

2. Whether, assuming question 1 is answered in the affirma- 
tive, the Rowe appellees in the circumstances of this case 
have waived their right to raise the question of the applicability 
of the Administrative Procedure Act by their failure to make 
timely objection to the procedures followed by the Board. 

3. Whether the procedures followed by the Board complied 
with the requirements of the Home Owners’ Loan Act of 1933, 
as amended, and the regulations issued thereunder. 
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BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court entered 
in a suit by the plaintiffs-appellees (hereinafter called “Rowe 
appellees”) for declaratory judgment and injunctive relief 
against the Federal Home Loan Bank Board (hereinafter called 
the “Board”), and its individual members (JA 3-8). The 
jurisdiction of the District Court was invoked under 28 U.S.C. 
1331 and 2201, 5 U.S.C. 1009 (Section 10 of the Administrative 
Procedure Act), and 11 D.C. Code 305 and 306 (JA 3-4). 
A memorandum opinion of the District Court (per Mc- 
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Garraghy, J.); of January 21, 1960 (JA 26), is unreported. 
On March 8, 1960, the Court entered an order granting the 
Rowe appellees’ motion for summary judgment, denying a 
motion to dismiss by the Board, and denying a motion for 
summary judgment by the intervenors-appellees (hereinafter 
called “Hoadley appellees”) * (JA 29-30). 

Appellants filed their notice of appeal on March 10, 1960 
(JA 50-51). By order of March 25, 1960, the Court consoli- 
dated this appeal with the appeal in No. 15630. This Court 
has jurisdiction of the appeals by virtue of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This action stems from applications filed with the Board by 
the Hoadley and Rowe appellees, competing groups seeking to 
establish a Federal savings and loan association in Largo, 
Florida. The Board’s permission to organize such an associa- 
tion is required by statute. Section 5, Home Owners Loan Act 
of 1933, as amended (12 U.S.C. 1464). 

The Hoadley application was filed with the Board on De- 
cember 11, 1958 (JA 10, 12). The Rowe group filed its appli- 
cation on March 30, 1959 (JA 10). Pursuant to its rules and 
regulations (12 C.F.R. 543.2), the Board granted the Hoadleys’ 
request for a hearing on their application. Notice of the hear- 
ing was published on April 16, 1959, and the hearing was set 
for May 18, 1959 (JA 10, 12). Appellee Rowe notified the 
Board on May 6, 1959, that he would appear on behalf of the 
Rowe group’ as a protestant to show that his group “possesses 
more suitability for managing and handling a Federal savings 
and loan association than the John B. Hoadley et al. group” 
(Supp. 44).2 When Rowe appeared as a protestant at the 
Hoadley hearing, he had the right and full opportunity to 
cross-examine and produce witnesses and documentary evi- 
dence in opposition. At the conclusion of the hearing on May 
+The Hoadley appellees are also appellants in No. 15630. 

The Rowe application was originally filed with the Board under the 
name of “William S. Wightman et al.” However, Mr. Wightman, a law 
partuer of Mr. Rowe, withdrew from the group before the hearing was held 
on its application. 


* References preceded by “Supp.” refer to pages of the Appendix-Supple- 
ment to this brief. 
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20, 1959, Rowe moved that the Board “delay a final determina- 
tion of this application until such time as our application has 
been heard and there has been an opportunity for the Board to 
consider the two of them together” (JA 10,11). In accordance 
with Rowe’s motion, the Board deferred consideration of the 
Hoadley application (JA 23, 24). 

In the meantime, on May 12, 1959, the Board set June 15, 
1959, for hearing on the Rowe application (JA 10). At the 
applicants’ request, the hearing was postponed until July 13, 
1959 (JA 10,17). The proceedings commenced on that date 
and were concluded on July 15, 1959 (JA 10). The Hoadley 
group and the same two existing savings and loan associations 
which had participated in the Hoadley hearing appeared as 
protestants at the Rowe hearing (Supp. 42, 43, 45). 

On October 2, 1959, after consideration of both applications, 
the Board approved the Hoadley application and denied the 
Rowe application. Making the findings required by section 
5(e), Home Owners’ Loan Act of 1933, as amended (12 U.S.C. 
1464(e)), the Board determined that a necessity existed for 
only one new Federal savings and loan association in the com- 
munity to be served, that there was a reasonable probability 
of the usefulness and success of the proposed association to 
be established by the Hoadley group, and that it could be 
established without undue injury to existing local thrift and 
home financing institutions serving the area (JA 18-19). The 
Board further determined that the purposes of Title IV of the 
National Housing Act, as amended (12 U.S.C. 1724, et seq.), 
and the Home Owners’ Loan Act of 1933, as amended (12 
U.S.C. 1461, et seq.), could best be served by approving the 
Hoadley application and denying the Rowe application (JA 
19-20). Petitions of the Rowe group for a stay and for recon- 
sideration of the Board’s resolutions of October 2, 1959, were 
denied on November 20, 1959 (JA 23-24). Thereafter, on 
December 3, 1959, the Hoadley group filed with the Board its 
petition for a charter. The petition has not been acted upon 
by the Board (JA 12). 

The Rowe appellees then filed suit in the District Court 
seeking to enjoin and set aside the Board resolutions of Octo- 

546079—60——2 
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ber 2, 1959, approving the Hoadley application and denying 
the Rowe application. Their complaint also prayed for de- 
claratory judgment that the action of the Board was unlawful 
in that it did not follow the procedures prescribed in sections 
7 and 8 of the Administrative Procedure Act (5 U.S.C. 1006 
and 1007) (hereinafter called “APA”), and because the Board 
granted one of two mutually exclusive applications without a 
comparative consideration in a consolidated hearing (JA 7-8). 
The Board moved to dismiss on the ground that the court 
lacked jurisdiction over the subject matter and the complaint 
failed to state a claim upon which relief could be granted 
(JA 9). The Rowe appellees cross-moved for summary judg- 
ment on the grounds asserted in the complaint (JA 24-25). 
In a memorandum opinion of January 21, 1960, the District 
Court held that the procedures of the Board in the considera- 
tion of the charter applications were governed by the require- 
ments of the APA, and that the Rowe appellees were entitled 
to the relief sought in the complaint (JA 26). 

The Hoadley appellees thereupon obtained leave to inter- 
vene as party defendants under Federal Rule 24 (JA 27-28), 
and moved promptly for summary judgment against the Rowe 
appellees (JA 28-29). After hearing further argument on 
their motion and the Board’s motion for reconsideration of its 
motion to dismiss (JA 28-29), the Court affirmed its earlier 
opinion of January 21, 1960 (JA 37). On March 8, 1960, the 
District Court entered an order granting the Rowe appellees’ 
motion for summary judgment, and denying the Board’s mo- 
tion to dismiss and the Hoadley appellees’ motion for summary 
judgment (JA 29-30). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent sections of the Administrative Procedure Act, 
the Home Owners’ Loan Act of 1933, as amended, and the 
regulations issued thereunder are set forth on pages 28-42 of 
the Appendix-Supplement to this brief. 


STATEMENT OF POINTS 


Appellants contend that the District Court erred in the 
following respects: 

1. In holding that the Board procedures in the consideration 
of original charter applications are governed by the require- 
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ments of Sections 5, 7 and 8 of the Administrative Procedure 
Act (5 U.S.C. 1004, 1006, 1007); 

2. In refusing to hold that by failing to make timely objec- 
tion at the commencement of or during the administrative 
hearings on the Hoadley and/or Rowe appellees’ applications, 
the Rowe appellees waived their right, if any, to claim that 
the administrative proceedings were governed by the Admin- 
istrative Procedure Act; 

3. In setting aside the Board resolutions approving the 
Hoadley appellees’ application, denying that of the Rowe ap- 
pellees, and denying the latter group’s petition for reconsider- 
ation of said action of the Board; 

4. In directing the Board to conduct, in accordance with 
the Administrative Procedure Act, a comparative hearing on 
the application by the Rowe appellees in consolidation with 
the application by the Hoadley appellees to determine which 
of the two applications should be granted. 


SUMMARY OF ARGUMENT 
I 


In considering the applications of the Hoadley and Rowe 
appellees for permission to organize a Federal savings and loan 
association in Largo, Florida, the Board admittedly did not 
follow the procedures prescribed in sections 7 and 8 of the 
APA. Those procedures apply, however, only if Board de- 
terminations are, as section 5 of that Act provides, “required 
by statute to be determined on the record after opportunity for 
an agency hearing”. The Home Owners’ Loan Act of 1933, as 
amended (hereinafter called “HOLA”), under which the Board 
is authorized to grant permission for the organization and 
chartering of Federal savings and loan associations, nowhere 
requires that the Board grant hearings to applicants. Indeed, 
subsection (2) of section 5 of that Act grants the Board plenary 
authority, “under such rules and regulations as it may pre- 
scribe”, to provide for such organization and chartering. The 
scheme of the HOLA also shows that Congress did not require 
that hearings be held in this area. Thus, the Board has not 
been given authority to administer oaths or to compel the 
testimony of witnesses or the production of documents. Again, 
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in a related provision, subsection (d) of section 5, Congress 
explicitly required that the Board hold hearings and be gov- 
erned by the APA in connection with proceedings brought 
against existing Federal savings and loan associations. The 
contrast between the language of subsections (a) and (d) 
makes it perfectly evident that hearings were not required to 
be held in the Board consideration of charter applications. 
Finally, the history of banking legislation generally is to the 
same effect. The Comptroller of the Currency, in the charter- 
ing of national banks, the Federal Reserve Board, in passing 
upon applications by state banks for admission into the Fed- 
eral Reserve System, and the Federal Deposit Insurance 
Corporation, in considering applications of state banks for in- 
surance, are not required by their respective statutes or regula- 
tions to hold hearings or to make their determinations on the 
basis of the record after opportunity for hearing. Congress, in 
enacting the HOLA, followed this same pattern in respect of 
applications for permission to organize Federal savings and 
loan associations. 

The Board has consistently since the enactment of the 
HOLA construed the statute as not requiring it to hold hear- 
ings or make its determinations on the record after opportunity 
for hearing. This contemporaneous, long-standing and con- 
stant administrative construction is entitled to great weight 
and should not be lightly overturned. This is particularly 
true where the Board’s construction was specifically called to 
Congress’ attention in 1941 and 1946 through the report of the 
Attorney General’s Committee on Administrative Procedure 
and Congress took no action to change it. Congressional 
acquiescence in the administrative construction is further evi- 
dent from the fact that it has on many occasions since 1933 
amended section 5 of the HOLA without requiring hearings to 
be held in the consideration of original charter applications. 
Such acquiescence is most strikingly evident when in 1954 it 
amended section 5(d) to compel hearings and to require that 
the APA be followed in proceedings brought against existing 
Federal savings and loan associations, and failed to require 
hearings in the area of initial licensing. 
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The HOLA is constitutional although it does not require 
hearings in the area of initial licensing. No person has a con- 
stitutional right to operate a savings and loan association 
and no applicant is being deprived of property in the denial of 
his application. Accordingly, the constitutional protection 
afforded by the Due Process Clause does not apply here. This. 
conclusion is implicit in this Court’s decision in First National 
Bank of McKeesport v. The Federal Home Loan Bank Board, 
96 U.S. App. D.C. 194, 225 F. 2d 33, holding that a hearing 
was not constitutionally required in the Board’s consideration 
of an application by an existing savings and Joan association to 
establish a branch office. 

II 


The Rowe appellees knew from the commencement of the 
administrative proceedings on their application and that of 
the Hoadley group that APA procedures were not being fol- 
lowed. The hearing notices made it plain that the provisions 
of section 8 of the APA, relating to the decisional process, were 
not being observed. On the first day of the Hoadley hearing, 
in which the Rowe appellees appeared as protestants to show 
that their group was more suited to operate a savings and loan 
institution than the Hoadley group, they knew that the hearing 
examiner was not qualified under section 11 of the APA. 
Nevertheless, they participated in both hearings without once 
objecting to the procedures being followed. They raised the 
question of the applicability of the APA for the first time after 
the Board’s decision went against them and in favor of the 
Hoadley group. Under United States v. Tucker Truck Lines, 
344 U.S. 33, and the decisions of this Court, assuming argu- 
endo that the HOLA required a hearing, their failure to voice 
their objection during the Hoadley hearing at the latest pre- 
cludes them from raising that question. 


II 


While the HOLA does not require the Board to hold hearings 
or make its determinations on the record after opportunity for 
hearing in the area of initial licensing, the Board nevertheless 
by regulation provides for hearings when in its judgment a 
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need therefor exists. Here the Board granted hearings to both 
the Hoadley and Rowe groups. The same parties participated 
in both hearings. The Rowe appellees had the right and op- 
portunity during the hearings to submit by way of direct 
testimony or cross-examination evidence to support its 
protest that it was more qualified to operate an institution 
than the Hoadley group. When the Board granted Rowe’s 
motion at the conclusion of the Hoadley hearing to defer con- 
sideration of that group’s application until after the Rowe 
hearing was completed so that the Board could consider the 
relative merits of each application, the hearings were effec- 
tively consolidated. The Board thereafter considered the 
applications on a comparative basis as is evident from its reso- 
lutions approving the Hoadley application and denying that 
of the Rowe group. The fact that the Board did not state in 
detail the reasons underlying its conclusion does not give the 
Rowe appellees cause to complain since section 8 of the APA 
is not applicable and the Board regulations do not provide for 
detailed decisions. Manifestly the Board complied fully with 
the HOLA and the regulations issued thereunder in its con- 
sideration of the applications. 

The doctrine of Ashbacker v. F.C.C., 326 U.S. 327, has no 
application since here, in contrast to Ashbacker, there is no 
statutory requirement for a hearing. Moreover, the Board 
under its regulations was under no compulsion to grant the 
Rowe motion. Nevertheless, by granting the motion the 
Board effectively consolidated the hearings and thereafter con- 
sidered the applications on a comparative basis, thus 
complying with the spirit, if not the letter, of Ashbacker. 


ARGUMENT 


I. The Home Owners’ Loan Act does not require the Board to 
render its determinations in the consideration of original 
charter applications on the basis of a record after oppor- 
tunity for hearing and therefore sections 5, 7 and 8 of the 
Administrative Procedure Act do not govern Board proce- 
dures 


The District Court in its memorandum opinion did not give 
any reasons for its conclusion that the APA was applicable to 
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Board procedures in the consideration of original charter ap- 
plications. In its final order it directed the Board to hold a 
consolidated hearing on the Rowe and Hoadley applications in 
accordance with the provisions of the APA, including specifi- 
cally sections 7, 8 and 9* thereof (5 U.S.C. 1006, 1007 and 
1008), and to determine on a comparative basis which group 
should be authorized to establish a savings and loan institution. 

The APA itself does not require that an administrative 
agency must follow the procedures set forth in sections 5, 7 and 
8 in its adjudications. Indeed, the language of those sections 
(5 U.S.C. 1004, 1006 and 1007) demonstrates to the contrary 
(Supp. 28, 29, 31). Section 7 of the APA, relating to the con- 
duct of hearings, is by its term applicable only to “hearings 
which Section 4° or 5 requires to be conducted pursuant to this 
section”. Section 8, relating to the decisional process, applies 
only to “cases in which a hearing is required to be conducted in 
conformity with section 7”. And section 5 of the APA, relating 
to adjudication, is applicable only to those adjudications, with 
exceptions not relevant here, “required by statute to be de- 
termined on the record after opportunity for an agency 
hearing.” 

Section 5 is therefore determinative on the question of the 
applicability of sections 7 and 8 of the APA to Board determi- 
nations on original charter applications. Those sections apply 
to Board procedures only if there is a statute, other than the 
APA, which compels the Board to grant hearings and make 
its determinations on the basis of a record after opportunity 
for hearing. American Trucking Associations v. United States, 
344 US. 298, 319-20; Herman v. Dulles, 92 U.S. App. D.C. 303, 
305, 205 F. 2d 715, 717; Eastern Airlines v. Civil Aeronautics 
Board, 87 U.S. App. D.C. 331, 333, 185 F. 2d 426, 428, 429, 


“We do not understand why section 9 was included. The pertinent pro- 
vision of that section, subsection (b) thereof, provides that licensing 
proceedings should be completed with reasonable dispatch and applies 
whether or not such proceedings are governed by the provisions of sections 
Zand 8ofthe APA. There was no complaint here that the proceedings were 
not completed with reasonable dispatch. 

*This section relates to rule making and is not applicable here since a 
determination on an application for an original charter is defined by sub- 
sections (d) and (e) of section 2 as an “adjudication”. Therefore section 
5 alone is applicable here. 
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vacated as moot, 341 U.S. 901; Sakis v. United States, 103 F. 
Supp. 292, 309 (D.C.D.C.), app. dis., 344 U.S. 801; see also 
Hiatt v. Campagna, 178 F. 2d 42, 46 (C.A. 5), aff’d., 340 US. 
880; Lesser v. Humphrey, 89 F. Supp. 474 (M.D. Pa.).° We 
therefore turn to the provisions of the statute under which 
the Board acts in granting permission for the organization and 
for the chartering of Federal savings and loan institutions, 
the Home Owners’ Loan Act of 1933, as amended. 


A. The statute 


There is no explicit provision in the HOLA setting forth the 
procedures to be followed by the Board in its consideration 
of original charter applications. Subsection (a) of section 5 
(Supp. 32) reads: 

(a) In order to provide local mutual thrift institu- 
tions in which people may invest their funds and in order 
to provide for the financing of homes, the Board is 
authorized, under such rules and regulations as it may 
prescribe. to provide for the organization, incorpora- 
tion, excmination, operation, and regulation of associa- 
tions to be known as “Federal Savings and Loan 


Associations,” and to issue charters therefor, giving pri- 
mary consideration to the best practices of local mu- 
tual thrift and home-financing institutions in the United 
States. 


This broad grant of authority to the Board by Congress is 
subject only to the four conditions set forth in subsection (e) of 
section 5 (12 U.S.C. 1464(e)) which provides that no charter 
shall be granted unless (1) the applicants are persons of good 
character and responsibility; (2) the community to be served 
needs a savings and loan institution; (3) there is a reasonable 


®The Senate Committee Report on S. 7 (Report No. 752, 79th Cong., 1st 
sess.), which became the APA, states, “No hearings are required by the bill 
unless statutes already do so in a particular case. Similarly in ‘adjudica- 
tions’ * * * no agency hearings are required unless statutes already do 
so * * *". To the same effect, see House Report No. 1980, 79th Cong., 2d 
sess., on S. 7, and 92 Cong. Rec. 2155 (March 12, 1946). The complete legis- 
lative history of the APA is set forth in Sen. Doc. No, 248, 79th Cong., 2d 
sess., and the foregoing references are reprinted therein at pp. 193, 202, 251 
and 304. 


11 


probability of its usefulness and success; and (4) no undue 
injury would result to properly conducted existing thrift and 
home-financing institutions (Supp. 35). 

The statute manifestly does not require either that the 
Board grant a hearing to applicants for an original charter 
or that the Board’s determination on such application be 
made on the basis of a record after opportunity for hearing. 
On the contrary, under the plain and clear language of subsec- 
tion (a) of section 5 (Supp. 32), Congress has given the Board 
plenary authority, “under such rules and regulations as it may 
prescribe,” to fashion those procedures which it, the Board, 
deems appropriate to carry out the policy of the Act “to pro- 
vide local mutual thrift institutions in which people may in- 
vest their funds and * * * for the financing of homes”. See 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 307, 
308; Jordan v. American Eagle Fire Ins. Co., 83 U.S. App. 
D.C. 192, 196, 197, 169 F. 2d 281, 285, 286. 

That Congress did not intend the Board to be under compul- 
sion to grant hearings and to make its adjudications on the 
basis of a record is also evident from an examination of the 
entire statutory scheme. Thus the statute does not explicitly 
authorize the Board, in the licensing area, to administer oaths 
or to compel the testimony of witnesses or the production 
of documents. In the absence of such explicit authorization, 
the Board has no such powers.’ Cudahy Packing Co. v. Hol- 
land, 315 U.S. 357, 364. This Court pointed out in Jordan v. 
American Eagle Fire Ins. Co., 83 U.S. App. D.C. 192, 198, 169 
F. 2d 281, 287, that the absence of statutory authority to ad- 
minister oaths and subpoena witnesses and documents was in- 
dicative of a congressional intent not to require hearings. So 
here, the failure of Congress to grant the Board such powers 
in the area of original licensing is clear evidence that the Board 
is not under statutory compulsion to hold hearings or make 


7 This is evident from a comparison of the provisions of section 5(d) of 
the HOLA (Supp. 32-35) which deals with administrative proceedings 
brought against existing Federal savings and loan institutions. Congress 
in that area explicitly authorized “The Board or any member thereof or 
its designated representative * * * to administer oaths and affirmations 
and * * * to issue subpenas and subpenas duces tecum, and * * * [to] 
issue such at the request of any interested party.” 
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its determinations on the record after opportunity for hearings. 

A further comparison of the wording of section 5(d) of the 
HOLA (Supp. 32-35) makes the congressional intent even 
more evident. Congress there spelled out in precise detail the 
procedures to be followed by the Board in proceedings brought 
against existing Federal savings and loan institutions for vio- 
lations of the statute or regulations issued thereunder and for 
the appointment of conservators or receivers of such institu- 
tions. It there explicitly provided that hearings be held and 
that such hearings be conducted in accordance with the pro- 
visions of the APA. Thus, Congress knew what to say and 
how to say it “when it wished to attach to an administrative 
proceeding the incidents of a trial in court”. Norwegian Nitro- 
gen Co. v. United States, 288 U.S. 294, 316. Its failure to use 
similar language in connection with Board procedures in the 
area of initial licensing is even more striking when it is re- 
membered that the present section 5(d) language was enacted 
by Congress in Title V of the National Housing Act of 1954 
(P.L. 560, 83d Cong., 2d sess., 68 Stat. 634, 635) when Con- 
zress had been on notice since at least 1941 that, with respect 
to original charter applications, hearings were not required 
and Board determinations were not made on the record after 
opportunity for hearing (infra, pp. 17-18). As Mr. Justice 
Cardozo has observed, “There are times when the obscurity 
of one section as contrasted with the clearness of another may 
be ascribed to inattention * * * Not so * * * where Con- 
gress had its attention sharply directed to the fact that plain 
speech was needed if a hearing was to mean so much”. 
Norwegian Nitrogen Co. v. United States, supra, at 316. 

Nor was there anything unusual or novel in the failure of 
Congress in the HOLA to require the Board in the area of 
initial licensing to hold hearings and to make its determina- 
tions solely on the basis of records developed in the course of 
such hearings. This was the consistent congressional pattern 
in the banking field commencing in 1864 with the National 
Bank Act (13 Stat. 100; 18 Stat. 123, 12 U.S.C. 38). Under 
that Act the Comptroller of the Currency was then and still 
is authorized by Congress to issue national bank charters. As 
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is manifest from the pertinent provisions of the Act (12 U.S.C. 
26, 27), there is no statutory requirement that the determina- 
tion of the Comptroller of the Currency must be made on the 
basis of a record after opportunity for hearing. This has been 
the unchallenged position of the Comptroller,* a position em- 
bodied in his current regulations. See 12 C.F.R. 4.1 (1959 
rev.). 

Similarly the Federal Reserve Board is not required by 
statute to hold hearings or make its determinations on the basis 
of hearing records in the consideration of applications for ad- 
mission of state banks to membership in the Federal Reserve 
System. 12 U.S.C. 321, 322. Nor do the regulations of the 
Federal Reserve Board provide for any kind of a hearing (12 
C.F.R. 208.4, 208.5 (1959 rev.)) ; indeed, they specifically state 
that neither the statute nor the regulations require opportunity 
for hearing in respect to applications for membership in the 
system. See 12 C.F.R. 262.4 (1959 rev.). The Federal Re- 
serve Board’s position in this regard has similarly not been 
challenged.? 

Likewise the Federal Deposit Insurance Corporation in the 
consideration of applications of state banks for insurance is not 
compelled by statute to afford applicants an opportunity for 
hearing. 12 U.S.C. 1815, 1816. This has always been its posi- 
tion,” a position embodied in its current regulations which do 
not provide for a hearing in the consideration of applications 
for insurance. See 12 C.F.R. 303.1, 303.10 (1959 rev.). 

In short, the plain and clear words of the HOLA, the scheme 
of that Act and the history of banking legislation all combine 
to demonstrate beyond doubt that the Board is not under 
statutory compulsion to grant hearings or to make its decisions 
on the basis of a record after opportunity for hearing.” 


"See Report of Attorney General’s Committee on Administrative Pro- 
cedure in Government Agencies, Sen. Doc. No. 8, 77th Cong. 1st sess., 
pages 142, 143, infra, p. 17. 

* Ibid. Similarly, the Board is not required by Section 4 of the Federal 
Home Loan Bank Act, as amended (12 U.S.C. 1424) to hold hearings in con- 
sidering applications by state savings and loan associations for admission 
into the Federal Home Loan Bank System. 

» Ibid. 

™ As Professor Davis has said in his most recent comprehensive work (1 
Davis, Administrative Law Treatise (1958), § 4.04, pp. 247, 248) : 


14 


B. The administrative construction of the statute 


The Board, since the enactment of the HOLA in 1933, has 
consistently construed the statute as not requiring that its 
determinations on original charter applications be made on 
the record after opportunity for hearing. The first Board 
regulations in 1933 with respect to savings and loan associa- 
tions made no provision for any kind of a hearing in the con- 
sideration of charter applications. The pertinent regulation 
simply provided that applications for charters were to be exe- 
cuted on forms prescribed by the Board and forwarded for 
Board consideration (Supp. 36). 

It was not until May 12, 1937, that a Board regulation was 
promulgated affording applicants an opportunity for a hear- 
ing. The Board, however, reserved the right in the regulation 
to dispense with the hearing “when, in its judgment, no need 
therefor exists.” Effective June 1, 1938, this regulation was 
codified in 24 C.F.R. 202.29 (Supp. 37-39). Section 202.7 of 
this codification (Supp. 36-37) required, as had all the prior 
regulations, that in the case of charter applications the Board’s 
field representsiive or the Federal Home Loan Bank of the 
pertinent district make a confidential report to the Board as 
to the four conditions set forth in section 5(e) of the HOLA 
(Supp. 37). This regulation also provided, “The Board will 
also consider pertinent information obtained from or submitted 
by any other interested parties”. 

The above-described regulations remained in effect until 
some time after June 30, 1947. The hearing regulations were 
then amended to read substantially as they do today.*7 The 


“The striking fact is that whereas the nonbanking agencies administer 
their systems of requiring licenses and approvals by conducting formal 
adjudications in most cases involving controversies, the banking agencies 
use methods of informal supervision, almost always without formal adjudi- 
cation, even for the determination of controversies. The contrast is a 
striking one with respect to each parallel problem ;: for instance, the problem 
of the extent of community need is about the same whether the application 
is for establishment of a bank, a television station, or an airline, and yet 
the problem is handled in the banking field by the methods of the business 
man and in the other fields by the methods of the judze in his courtroom.” 

* Until December 23, 1968, those regulations were codified in Chapter 
I(C), Title 24, Code of Federal Regulations, Sections 142.2 and 143.2. Since 
that date they have been made part of Chapter V(C), Title 12, Code of 
Federal Regulations, Sections 542.2 and 543.2. 
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existing regulations (12 C.F.R. 542.2), relating generally to 
hearings, grant applicants an opportunity for a hearing where 
the Board has denied an application, but, as in the past, the 
regulation provides, “The Board may deny any request for, or 
dispense with, any hearing for which this section provides 
when, in its judgment, no need therefor exists” (Supp. 40). 
Again in section 543.2, relating specifically to applications for 
permission to organize savings and loan institutions, the regu- 
lation reads (subsection (c)), “the Board may at any time 
dispense with any hearing on an application for permission to 
organize a Federal association” (Supp. 42). While the regu- 
lations since at least 1949 have not provided for the transmit- 
tal by the Board’s agent of a confidential report as to the four 
statutory standards in section 5(e), as formerly set forth in 
24 C.F.R. 202.7, the Board as a matter of policy has continued 
that practice. 

In addition to considering the confidential reports of its 
agent, the Federal Home Loan Bank for the pertinent district, 
in passing upon applications for original charters, the Board 
also has before it the following material which is never made 
part of any hearing record: (1) credit reports relating to the 
individual applicants; (2) the analysis and the recommenda- 
tion of its Division of Operations; * (3) the analysis and rec- 
ommendation of the Manager of the Federal Savings and Loan 
Insurance Corporation; * (4) reports submitted on a confi- 


“See Hearings before a Subcommittee of the Senate Committee on Bank- 
ing and Currency on S. 2517 and S. 2564, 824 Cong., 2d sess., p. 10. 

See Staff Report, “Federal Home Loan Bank Board and Federal Sav- 
ings and Loan Insurance Corporation, A Study of Relationships,” Sub- 
committee on Housing of the Senate Committee on Banking and Currency, 
84th Cong., 2d sess., p. 13. 

“Ibid. The views of the responsible officials of the Insurance Corpo- 
ration are solicited and considered because the Board is the agency charged 
with responsibility for administering that Corporation (section 17(b), Fed- 
eral Home Loan Bank Act, as amended (12 U.S.C. 1437)) and because 
under section 403(a) of the National Housing Act, as amended (12 U.S.C. 
1726(a)), the Corporation must insure the accounts of all Federal savings 
and loan associations. The Board, in addition to passing upon the appli- 
cation for permission to organize, in effect also passes upon the eligibility 
of the applicant for insurance under the National Housing Act, as amended. 
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dential basis by the applicants themselves as to their financial 
condition.” 

In summary, the Board has consistently since 1933, when 
the HOLA was first enacted, construed the statute as not 
requiring hearings in the consideration of charter applications 
and has equally consistently made its determinations on such 
applications on the basis of evidence never made part of any 
hearing record.” 

This consistent, long-standing and generally unchallenged 
administrative construction of the HOLA should not be lightly 
overturned. Norwegian Nitrogen Co. v. United States, 288 
US. 294, 315; United States v. American Trucking Associa- 
tions, 310 U.S. 534, 549; F.H.A. v. The Darlington, Inc., 358 
US. 84, 90; Federal Trade Commission v. Mandel Bros., 359 
US. 385, 391. This is peculiarly true, as Mr. Justice Cardozo. 
observed in Norwegian Nitrogen Co., supra, at 315, “when it 
involves a contemporaneous construction of a statute by the 
men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new”. This salutary rule of 
law has even greater significance in circumstances, as set forth 
below, when Congress’ attention has been specifically called 
to the administrative construction and does nothing to change 
it. Norwegian Nitrogen Co. v. United States, supra, at 313. 

In 1939 the Attorney General, at the request of the Presi- 
dent, appointed a committee of leading judges, professors of 
law and members of the bar to investigate procedures of ad- 
ministrative agencies and to make recommendations for 
improvement in such procedures. The Attorney General’s 


* Both the Rowe and Hoadley groups submitted these confidential finan- 
cial statements for Board consideration and they were not, and could not 
be, made part of any hearing records. 

Even if the Board regulations required a hearing, and they do not, 
the APA would still not be applicable. As the Supreme Court pointed out 
in Wong Yang Sung v. McGrath, 339 U.S. 33, 50, “* * * the limitation 
to hearings ‘required by statute’ in §5 of the Administrative Procedure 
Act exempts from that section’s application only those hearings which 
administrative agencies may hold by regulation, rule, custom, or special 
dispensation; not those held by compulsion”. The fact therefore that the 
Board by regulation affords applicants an opportunity for hearing, if in 
its Judgment need therefor exists, does not render its adjudications subject 
to the APA. 
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Committee, in the course of its investigation, made exhaustive 
studies of the procedures followed by many administrative 
agencies, including those engaged in regulatory work in the 
banking field. In submitting its report to Congress in January 
1941 (Sen. Doc. No. 8, 77th Cong., 1st sess.) the Committee 
noted (id., ftn. 2, p. 4) that only a preliminary investigation 
of the Federal Home Loan Bank Board procedures was made 
and that further study was not deemed necessary because the 
problems involved so closely resembled those of the Federal 
Reserve System. In that portion of the report dealing with the 
comparable procedures of the Federal Reserve System (as well 
as of the Comptroller of the Currency and the Federal Deposit 
Insurance Corporation) in the licensing area,” the Committee 
pointed out (zd., p. 142) that hearings were not held on license 
applications and that final action was based on ez parte in- 
vestigations, examinations and interviews and that there was 
no regularized manner of advising applicants specifically of the 
evidence against them. While the Committee recommended 
the adoption of certain procedural safeguards with respect to 
the consideration of ex parte adverse information, it went on 
to say (id., pp. 142-143): 


*** The Committee recognizes, however, that a 
major safeguard is careful and conscientious investiga- 
tion, that in determining whether individuals are suited 
to engage in the banking business, or whether the com- 
munity needs a bank, or whether a bank should be 
insured and similar questions, a congeries of imponder- 
ables is involved, calling for almost intuitive special 
judgments so that hearings are not ordinarily useful, 
and that the banking business is a delicate one so that 
the advantages and importance of ready and frank 
information may outweigh the dangers of accepting 
confidential information. Accordingly, and in the 
absence of any substantial evidence that there has been 


“For detailed reports of the investigation of the procedures of those fed- 
eral agencies in respect of licensing, see Monograph No. 9, “Federal Reserve 
System,” S. Doc. No. 186 (76th Cong., 3d sess.), pt. 9, pp. $2-88, and Mono- 
graph No. 13, “Federal Control of Banking,” id., pt. 18, pp. 10-13, 15, 42-44. 
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an abuse of power, the Committee is not prepared to 
recommend that either hearings be held prior to denial 
or that in all cases the identity of the author of the 
adverse evidence be disclosed to the applicant. 


Thus Congress was on notice as early as 1941 that under 
Board practice applicants for initial licenses were not entitled 
to a hearing as a matter of right and that Board adjudications 
were not made on the basis of the record after opportunity for 
hearing. Notwithstanding the report of the Attorney Gen- 
eral’s Committee, made at a time when administrative agencies 
were under constant attack for defects in their procedures, 
Congress did nothing then to require the Board to change its 
procedures in this area. Again in 1946 when Congress was 
giving consideration to the enactment of the APA, its atten- 
tion was again called through the House and Senate reports 
and during the floor debates to the report of the Attorney Gen- 
eral’s Committee.” Again Congress did nothing. 

That Congress acquiesced in and agreed with the adminis- 
trative construction of the HOLA is also demonstrated by the 
fact that it has on numerous occasions since 1933 amended the 
HOLA * without requiring the Board to hold hearings and 
make its adjudications on the record after hearing. Such 
omissions in the circumstances present here are strongly indic- 
ative of congressional acquiescence in the administrative con- 
struction. See United States v. Leslie Salt Co., 350 US. 383. 
396, 397; Corn Products Refining Co. v. Commissioner, 350 
US. 46, 53; Zellerbach Co. v. Helvering, 293 U.S. 172, 178, 
179. And the most striking evidence of such acquiescence oc- 
curred as recently as 1954 when, as stated above (p. 12), Con- 
gress amended section 5(d) to require the Board to hold hear- 
ings and be governed by the APA in proceedings brought 
against existing savings and loan associations. Its failure at 
that time to require hearings and adjudications on the basis of 


*S. Doc. No. 248, 79th Cong., 2d sess., pp. 190, 245, 246, 300. 

* For example, section 5 was amended by the Acts of April 27, 1934 (48 
Stat. 645), May 28, 1935 (49 Stat. 297), August 10, 1939 (53 Stat. 1402), 
August 6, 1947 (61 Stat. 786), July 3, 1948 (62 Stat. 1239), October 20, 1951 
(65 Stat, 490), July 14, 1952 (66 Stat, 604), August 2, 1954 (68 Stat. 622), 
August 11, 1955 (69 Stat. 640), August 7, 1956 (70 Stat. 1114), September 
2, 1958 (72 Stat. 1264), and September 23, 1959 (73 Stat. 687). 
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a record in the consideration of charter applications must also 
be judged against the testimony given by the then Board Chair- 
man before a subcommittee of the Senate Committee on Bank- 
ing and Currency on S. 975, the very same Committee which 
considered and during the very Congress which amended sec- 
tion 5(d). Chairman Divers then testified (subcommittee 
hearings, 83d Cong., 2d sess., p. 4): 
While the Act does not require it, the Board gives op- 
portunity for hearings and the presentation of protests 
in connection with branch office applications, just as it 
does with applications for new charters. [Emphasis 
supplied.] 

Not only do the terms of the statute, the scheme of the 
HOLA and the history of banking legislation establish that 
hearings are not required and adjudications need not be made 
on the basis of a record in the consideration of charter appli- 
cations, but the contemporaneous, constant and long-standing 
administrative construction has been to this effect. Congres- 
sional knowledge of this construction and its acquiescence 


therein as evidenced by its failure to amend the HOLA in this 
regard despite its action in otherwise amending the statute 
on many occasions reinforces the Board’s position that it is not 
compelled by statute to make its adjudications on the basis 
of a record after opportunity for hearing. 


C. Rowe’s constitutional argument 


The Rowe appellees contended below that they are entitled 
to a hearing as a matter of constitutional right and that there- 
fore the APA applied, citing Wong Yang Sung v. McGrath, 
339 U.S. 33. Wong Yang Sung dealt with the question of 
whether hearings conducted by the Immigration and Naturali- 
zation Service in the deportation of aliens were subject to the 
APA. The Court pointed out in its decision (339 U.S. at 
49-51) that while the pertinent statute did not explicitly pro- 
vide for a heating, the Court, to preserve the statute’s consti- 
tutionality, had in the past interpreted it to require a hearing. 
The Japanese Immigrant Case, 189 U.S. 86, 101. Accordingly, 
the Court reasoned, since the statute had always been read 
5 546079—60——_4 
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to require a hearing, the agency’s adjudication of deportability 
was governed by APA procedures. 

The Supreme Court’s decision in Wong Yang Sung can be 
relevant here only if it can be said that the HOLA would be 
unconstitutional unless it were construed to require hearings 
in the consideration of charter applications. The Rowe group 
can, of course, cite no judicial decision, either under the HOLA 
or under any of the other banking statutes referred to above, 
which holds that a hearing is.constitutionally required in the 
initial licensing area. Certainly Congress itself, had it so 
desired, could have constitutionally granted charters to any 
particular group or groups of individuals. See McCulloch v. 
Maryland, 4 Wheat. (17 U.S.) 316; Osborn v. Bank, 9 Wheat. 
(22 U.S.) 738; McCormick v. Market Bank, 165 U.S. 538, 551, 
552; First Federal Savings v. Loomis, 97 F. 2d 831, 836 (C.A. 
7), cert. granted, 305 U.S. 564, and dismissed on motion of 
petitioner, 305 U.S. 666. No group failing to obtain a charter 
from Congress would have had the constitutional right to 
claim a hearing or a charter. And, of course, there is nothing 
in the. Constitution which required: Congress to provide for 
hearings in delegating to the Board its constitutional legislative 
power to charter savings and loan institutions. The Due 
Process Clause, contrary to Rowe's contention, is not appli- 
cable, as it was in the case of the deportation statute involved 
in Wong Yang Sung. The HOLA obviously does not deprive 
the Rowe group of its life or liberty, in contradistinction to the 
deportation statute which does deprive resident aliens of their 
liberty and “perhaps * * * [of] life itself”. 339 U.S. at 51. 
Nor does it deprive Rowe of any property, for until the Rowe 
group is successful in obtaining a charter, it has no property 
interest of any kind at stake. In short, there is no. constitu- 
tional right to operate a savings and loan institution and: 
Congress is under no constitutional compulsion, in delegating 
its legislative power to the Board, to grant hearings in the 
consideration of charter applications." 


21 This is in accord with the settled rule that there is no constitutional 
right to a hearing in administrative rule-making or legislation. Bi-Metallic 
Investment Co. v. Colorado, 239 U.S. 441: Bragg v. Weaver, 251 U.S. 57; 
Williamsport Oysters v. Ewing, 174 F. 2a 676, 694 (C.A. 9), cert. den. 338: 
U.S. 860; Clarke v. Board of Collegiate Authority, 327 Mass. 279, 98 N.E. 26 
273, 276. For state cases in accord in the licensing area, see State v. 
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Moreover, this Court’s decision in First National Bank of 
McKeesport v. Home Loan Bank Board, 96 U.S. App. D.C. 194, 
225 F. 2d 33, is decisive on the Rowe contention that it has a 
constitutional right to a hearing. In that case existing bank- 
ing and savings and loan institutions brought suit against the 
Board to nullify a resolution approving a branch application of 
a Federal savings and loan association on the ground that they, 
the existing institutions, would be unduly injured by the ap- 
proval. They contended, inter aka, that they were entitled as 
a matter of constitutional due process to an APA hearing, cit- 
ing Wong Yang Sung v. McGrath, supra. This Court sum- 
marily disposed of the contention by stating that Wong Yang 
Sung had no application. This case, it is submitted, is an a for- 
tiori situation. Here the group claiming a constitutional right 
to a hearing is not an existing institution; it does not have an 
economic stake in the savings and loan business; it is not being 
deprived of any future property for it has no existing property 
rights. If an existing institution with a property interest at 
stake is not constitutionally entitled to a hearing, then obvi- 
ously a new group with no property interest at stake is like- 
wise not protected by the Constitution. 


IL In any event, assuming arguendo that the Board’s determi- 
nations on original charter applications are governed by the 
APA, the Rowe appellees have waived their right to com- 
plain by their failure to make timely objection during the 
administrative proceedings 


Even if it be assumed that a hearing is required by the 
HOLA and that the APA governs the Board’s adjudications 
in the consideration of original charter applications, never- 
theless the Rowe appellees in the circumstances of this case 
are foreclosed from raising that question. 

The Rowe appellees from the very beginning were aware 
that APA procedures would not be followed in the considera- 
tion of their application and that of the competing Hoadley 


Wheelock, 114 Vt. 350, 45 A. 24 430 (liquor license) ; Albert v. Public Service 
Commission, 209 Md. 27, 120 A. 2d 346 (cab license) ; Mayor & City Council 
of Baltimore v. Bierman, 187 Md. 514, 50 A. 2d 804 (filling station license) ; 
Thayer Amusement Corp. v. Moulton, 63 R.I. 182, 7 A. 2d 682 (movie 
license) ; see also 33 Am. Jur. 379 and cases there cited. 
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group. The notice of hearing with respect to the Rowe appli- 
cation, served upon the Rowe appellees, and the similar notice 
with respect to Hoadley, introduced as an exhibit at the Hoad- 
ley hearing in which Rowe participated as protestant (JA 
12-17; Supp 43-44), made it perfectly evident that the provi- 
sions of section 8 of the APA were not being observed. The 
notices stated that upon the close of the hearings and the 
submission of briefs the hearing officer would forward the 
records to the Board for its consideration of the merits of the 
applications (JA 14, 17). No provision was there made, as 
section 8(2) of the APA provides, either for initial or recom- 
mended decisions by the hearing officer or for tentative 
decisions by the Board or one of its responsible officers.* Nor 
was provision made for an opportunity to submit proposed 
findings or conclusions and reasons in support thereof. Since 
no provision was made for initial or recommended decisions 
by the hearing officer or for tentative decisions there could 
have been no opportunity to file exceptions to any such deci- 
sions, again as provided for by section 8(b) of the APA. All 
the foregoing omissions were or should have been apparent to 
the Rowe appellees before the hearings commenced. In addi- 
tion, the published rules and regulations of the Board made it 
perfectly evident that APA procedures were not being followed. 
See 12 C.F.R. 543.2 (Supp. 40-42). 

When the Hoadley hearing started on May 18, 1959, the 
Rowe group, appearing as a protestant, had ample opportunity 
to object to the hearing officer’s qualifications, but made none 
despite the fact that his authority to conduct the hearing, 
introduced as the Board’s first exhibit (Supp. 44), showed on 
its face that he had not qualified under section 11 of the APA. 
Nor did they complain that APA procedures were not being 
followed and ask for an opportunity to submit proposed find- 


Section 8(a) provides that in determining applications for initial l- 
censes recommended or tentative decisions may be omitted “in any case 
in which the agency finds upon the record that due and timely execution of 
its functions imperatively and unavoidably so requires”. As Board Res- 
olutions 12,390 and 12,462 show (JA 12-17), no such finding was made and 
hence either an initial or recommended decision by the hearing officer or a 
tentative decision by the Board or one of its responsible officers was re- 
quired by section 8(a). 
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ings and conclusions or file exceptions to any initial, recom- 
mended or tentative decision together with supporting reasons. 
They remained mute as to those matters and made no ob- 
jections. They merely requested at the close of the Hoadley 
hearing that the Board not make a decision on that group’s 
application until after it had held a hearing on their applica- 
tion, a request which was granted (JA 11). And when the 
hearing with respect to their own application was held, no 
objection was then made as to the qualifications of the hearing 
officer or the failure to follow APA procedures. It was only 
when the Board approved the Hoadley application and denied 
theirs that for the first time the Rowe group raised the question 
of the applicability of APA procedures. This they did in their 
motion for reconsideration of November 9, 1959 which was 
denied on November 20 (JA 5). 

The Rowe appellees, it is submitted, should not be able to 
participate in two administrative hearings armed with the 
knowledge that APA procedures were not being followed and 
raise that question for the first time after the decision has gone 
against them and after the agency and the other parties have 
expended time, effort and money in respect of the hearings. 


By their failure to make their objection known at the outset 
or during the course of the hearings, they have waived their 
right to complain of the Board’s failure to employ APA pro- 
cedures. This was the holding of the Supreme Court in 
United States v. Tucker Truck Lines, 344 U.S. 38, where the 
Court said (pp. 35-38) : 


Appellee did not offer nor did the court require any 
excuse for its failure to raise the objection upon at least 
one of its many opportunities during the administra- 
tive proceeding. Appellee does not claim to have been 
mislead or in any way hampered in ascertaining the 
facts about the examiner’s appointment. * * * 

The apparent reason for complacency was that it 
was not actually prejudiced by the conduct or manner 
of appointment of the examiner. * * * The issue is 
clearly an afterthought, brought forward at the last 
possible moment to undo the administrative proceed- 
ings without consideration of the merits and can pre- 
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vail only from technical compulsion irrespective of con- 
siderations of practical justice. 


* * * * * 


We have recognized in more than a few decisions, and 
Congress has recognized in more than a few statutes, 
that orderly procedure and good administration require 
that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction 
in order to raise issues reviewable by the courts. * * * 
Simple fairness to those who are engaged in the tasks 
of administration, and to litigants, requires as a general 
rule that courts should not topple over administrative 
decisions unless the administrative body not only has 
erred but has erred against, objection made at the time 
appropriate under its practice. 


* * * * * 


The question not being foreclosed by precedent, we 
hold that the defect in the examiner’s appointment was 
an irregularity which would invalidate a resulting order 
if the Commission had overruled an appropriate objec- 


tion made during the hearings. But it is not one which 
deprives the Commission of power or jurisdiction, so 
that even in the absence of timely objection its order 
should be set aside as a nullity. 


See also Allen v. Spencer, 93 US. App. D.C. 361, 363, 214 
F. 2d 205, 207; Tom We Shung v. Brownell, 93 US. App. D.C. 
32, 34, 207 F. 2d 132, 133, vacated and dis. for lack of jur., 346 
US. 906; United States v. Neelly, 202 F. 2d 221, 224 (C.A. 
7), cert. den., 345 U.S. 997; Kenny v. U.S., 103 F. Supp. 971, 
978 (D.N.J.). 

Under Tucker, complaints as to the manner of conducting 
administrative hearings must be made at the earliest practi- 
cable time to give the agency opportunity to correct its alleged 
errors. Certainly here, the Rowe appellees should have at the 
latest presented their objections during the first hearing on the 
Hoadley application when they knew without question that 
the hearing officer was not qualified and that APA procedures 
were not being followed. To permit them to raise that ques- 
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tion for the first time after both hearings were completed, after 
the Board had complied with every request made and after the 
decision has gone against them would be manifestly unfair, 
not only to the Board, but to the Hoadley group. In the cir- 
cumstances, Tucker holds that they should not be permitted 
to raise that question now. 


III. The Board has complied in every respect with the HOLA, 
the regulations issued thereunder, and every request made 
by the Rowe appellees in its consideration of the applica- 
tions for charters filed by the Hoadley and Rowe groups 


We have shown above (Point I) that under the HOLA the 
Board is not required to hold hearings in the consideration of 
original charter applications or to make its determinations on 
the basis of a record after opportunity for hearing. Neverthe- 
less the Board in the discharge of its responsibilities has by 
regulations provided for hearings in this area when in its judg- 
ment a need therefor exists. Asa matter of Board policy, hear- 
ings are almost always held upon the request of the applicants, 
after initial denial “upon the basis of the data submitted by 
the applicants and any other information in its possession” 
(12 C.F.R. 543.2(c)) (Supp. 41) and when any person in writ- 
ing advises that he wishes to protest an application after notice 
has been published that a hearing will be held on the applica- 
tion (id.). A forum is thereby provided to receive the views 
of all interested parties, thus assisting the Board in the dis- 
charge of its legislative function of determining whether it is 
in the public interest to provide for the organization and 
chartering of additional savings and loan institutions. 

In accordance with its practice and regulations, the Board set 
the Hoadley and Rowe applications for hearing. The Rowe 
group, as a protestant at the Hoadley hearing, had every oppor- 
tunity to show the deficiencies, if any, of the Hoadley group 
in light of the section 5(e) standards. The identical parties 
participated in the Rowe hearing. The Rowe group then had 
every opportunity to establish that its qualifications were su- 
perior to those of Hoadley. The foregoing facts, in light of the 
Board action in deferring consideration of the Hoadley applica- 
tion until completion of the Rowe hearing so that, as Rowe 
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requested, the Board could consider the relative merits of each 
application, clearly establish that the Rowe and Hoadley hear- 
ings were in effect consolidated. And the subsequent actions 
of the Board show that the applications were considered on a 
comparative basis. 

Following the close of the Rowe hearing, the Board consid- 
ered both applications simultaneously and rendered simultane- 
ous decisions. It found that the statutory criteria had been 
satisfied by the Hoadley group, the first applicant, and that 
“the demonstrated necessity and the purposes of Title IV of 
the National Housing Act, as amended, and the Home Owners’ 
Loan Act of 1933, as amended, can best be served by granting 
the application of John B. Hoadley, et al.” Accordingly, it 
approved that application and because it determined that a 
necessity existed for only one institution in the area to be 
served, it denied the Rowe application * (JA 19-20). 

Significantly the Rowe appellees do not complain, assuming 
standing so to complain, that the Board’s section 5(e) findings 
in respect of the Hoadley application were arbitrary or capri- 
cious; or that the community needs would not be served by 
the Hoadley group; or that the area to be served needed more 
than one institution. Their basic complaint is that they do 
not know the reasons underlying the Board’s finding that the 
purposes of the HOLA and Title IV of the National Housing 
Act would best be served by approving the Hoadley applica- 
tion. Since, as we have shown above (Point I), the require- 
ments of sections 7 and 8 of the APA do not govern Board pro- 
cedures here, the Board is not required by that statute to state 
the reasons underlying its findings and conclusions.* Amer- 
wcan Trucking Ass’ns. vy. United States, 344 US. 298, 320. 


* The Board was not compelled either under the statute or its regulations 
to follow the procedures it employed here, since, as shown above (Point I), 
a hearing was not required by the HOLA and under its regulations the 
Board could have “at any time” dispensed with the hearings (12 C.F.R. 
5432(c)). Accordingly, the doctrine of Ashbacker Radio Co. v. F.C.C., 326 
U.S. 327, based as it was on an explicit statutory requirement for a hearing, 
is not applicable here. Nevertheless by granting the Rowe motion, thereby 
effectively consolidating the hearings and by thereafter considering the ap- 
Plications on a comparative basis, the Board complied with the spirit, if not 
the letter, of Ashdacker. 

™ See section 8(b) of the APA. 
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Further, again as we have shown above (Point I), the HOLA 
does not require the Board to grant hearings in the considera- 
tion of charter applications and under that statute the Board 
is therefore not required to give any reason or reasons for its 
decisions on such applications.*> Finally, the Board regula- 
tions do not provide for the rendition of any written decision 
in the consideration of charter applications. See 12 C.F.R. 
543.2 (c), (d) (Supp. 41-42). 

The Board has in short complied in every respect with the 
HOLA and Board regulations in considering the applications 
of the Hoadley and Rowe groups for permission to organize 
a Federal savings and loan association. Indeed in this partic- 
ular case, it followed the very procedure requested by the 
Rowe appellees; it considered the applications on a compara- 
tive basis after holding what in effect was a consolidated hear- 
ing. The District Court therefore clearly erred in setting 
aside the Board resolutions and directing it to hold a new con- 
solidated hearing so that it could determine on a comparative 
basis which application should be granted. 


CONCLUSION 


For the foregoing reasons, the appellants submit that the 
District Court’s order of March 8, 1960, should be reversed and 
the case remanded for the entry of an order dismissing the 
complaint. 

Respectfully submitted. 

Ray E. DovcHerrty, 
Paut E. McGraw, 
Max WILFanp, 
Attorneys for Appellants, 
Federal Home Loan Bank Board, 
101 Indiana Avenue NW., Washington 26, D.C. 


Of Counsel: 
TxHomas H. CreicHrton, Jr., 
General Counsel, Federal Home Loan Bank Board. 


™ As a matter of policy and practice the Board always gives applicants 
reasons for approval or denial of applications. 


APPENDIX-SUPPLEMENT 


Tur ADMINISTRATIVE Procepure Act, 5 U.S.C. 1001, ET SEQ. 


* * * * * 
ADJUDICATION 


Sec. 5. In every case of adjudication required by statute to 
be determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) any 
matter subject to a subsequent trial of the law and the facts 
de novo in any court; (2) the selection or tenure of an officer 
or employee of the United States other than examiners ap- 
pointed pursuant to section 11; (3) proceedings in which 
decisions rest solely on inspections, tests, or elections; (4) the 
conduct of military, naval, or foreign affairs functions; (5) 
cases in which an agency is acting as an agent for a court; and 
(6) the certification of employee representatives— 


* * * * * 


(b) Procepure.—The agency shall afford all interested 
parties opportunity for (1) the submission and consideration 
of facts, arguments, offers of settlement, or proposals of adjust- 
ment where time, the nature of the proceeding, and the public 
interest permit, and (2) to the extent that the parties are 
unable so to determine any controversy by consent, hearing, 
and decision upon notice and in conformity with sections 7 
and 8. 

(c) SEPARATION OF Founcrions.—The same officers who 
preside at the reception of evidence pursuant to section 7 shall 
make the recommended decision or initial decision required by 
section 8 except where such officers become unavailable to the 
agency. Save to the extent required for the disposition of 
ex parte matters as authorized by law, no such officer shall 
consult any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the supervision or 
direction of any officer, employee, or agent engaged in the 

(28) 
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performance of investigative or prosecuting functions for any 
agency. No officer, employee, or agent engaged in the perform- 
ance of investigative or prosecuting functions for any agency 
in any case shall, in that or a factually related case, participate 
or advise in the decision, recommended decision, or agency 
review pursuant to section 8 except as witness or counsel in 
public proceedings. This subsection shall not apply in de- 
termining applications for initial licenses or to proceedings 
involving the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers; nor shall it be applicable 
in any manner to the agency or any member or members of 
the body comprising the agency. 


* * * * 
HEARINGS 


Sec. 7. In hearings which section 4 or 5 requires to be con- 
ducted pursuant to this section— 


(a) Preswine Orricers.—There shall preside at the 
taking of evidence (1) the agency, (2) one or more 
members of the body which comprises the agency, or 
(3) one or more examiners appointed as provided in this 
Act; but nothing in this Act shall be deemed to super- 
sede the conduct of specified classes of proceedings in 
whole or part by or before boards or other officers 
specially provided for by or designated pursuant to 
statute. The functions of all presiding officers and of 
officers participating in decisions in conformity with 
section 8 shall be conducted in an impartial manner. 
Any such officer may at any time withdraw if he deems 
himself disqualified; and, upon the filing in good faith 
of a timely and sufficient affidavit of personal bias or 
disqualification of any such officer, the agency shall 
determine the matter as a part of the record and de- 
cision in the case. 

(b) Hearrnc Powers.—Officers presiding at hearings 
shall have authority, subject to the published rules of 
the agency and within its powers, to (1) administer 
oaths and affirmations, (2) issue subpenas authorized 
by law, (3) rule upon offers of proof and receive rele- 
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vant evidence, (4) take or cause depositions to be taken 
whenever the ends of justice would be served thereby, 
(5) regulate the course of the hearing, (6) hold con- 
ferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of proce- 
dural requests or similar matters, (8) make decisions 
or recommend decisions in conformity with section 8, 
and (9) teke any other action authorized by agency 
rule consistent with this Act. 

(c) Eviwence.—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon consid- 
eration of the whole record or such portions thereof as 
may be cited by any party and as supported by and in 
accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present 
his case or defense by oral or documentary evidence. 
to submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true dis- 
closure of the facts. In rule making or determining 
claims for money or benefits or applications for initial 
licenses any agency may, where the interest of any 
party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in 
written form. 

(d) Recorp.—The transcript of testimony and ex- 
hibits, together with all papers and requests filed in 
the proceeding, shall constitute the exclusive record 
for decision in accordance with section 8 and, upon pay- 
ment of lawfully prescribed costs, shall be made avail- 
able to the parties. Where any agency decision rests 
on official notice of a material fact not appearing in the 
evidence in the record, any party shall on timely request 
be afforded an opportunity to show the contrary. 


31 


DECISIONS 


Sec. 8. In cases in which a hearing is required to be con- 
ducted in conformity with section 7— 


(a) Action By SuBORDINATES.—In cases in which the 
agency has not presided at the reception of the evi- 
dence, the officer who presided (or, in cases not subject 
to subsection (¢) of section 5, any other officer or officers 
qualified to preside at hearings pursuant to section 7) 
shall initially decide the case or the agency shall require 
(in specific cases or by general rule) the entire record 
to be certified to it for initial decision. Whenever such 
officers make the initial decision and in the absence of 
either an appeal to the agency or review upon motion 
of the agency within time provided by rule, such deci- 
sion shall without further proceedings then become the 
decision of the agency. On appeal from or review of 
the initial decisions of such officers the agency shall, 
except as it may limit the issues upon notice or by rule, 
have all the powers which it would have in making the 
initial decision. Whenever the agency makes the initial 
decision without having presided at the reception of the 
evidence, such officers shall first recommend a decision 
except that in rule making or determining applications 
for initial licenses (1) in lieu thereof the agency may 
issue a tentative decision or any of its responsible offi- 
cers may recommend a decision or (2) any such proce- 
dure may be omitted in any case in which the agency 
finds upon the record that due and timely execution 
of its functions imperatively and unavoidably so 
requires. 

(b) Susmrrrats AND DeEcisions.—Prior to each rec- 
ommended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers 
the parties shall be afforded a reasonable opportunity 
to submit for the consideration of the officers partici- 
pating in such decisions (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or to 
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tentative agency decisions, and (3) supporting reasons 
for such exceptions or proposed findings or conclusions. 
The record shall show the ruling upon each such find- 
ing, conclusion, or exception presented. All decisions 
(including initial, recommended, or tentative decisions) 
shall become a part of the record and include a state- 
ment of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record; and 
(2) the appropriate rule, order, sanction, relief, or denial 
thereof. 


Tse Home Owners’ Loan Acr or 1933, as AMENDED, 
12 US.C. 1461 er sro. 


ca * * 
FEDERAL SAVINGS AND LOAN ASSOCIATIONS 


Sec. 5. (a) In order to provide local mutual thrift institutions 
in which people may invest their funds and in order to provide 
for the financing of homes, the Board is authorized, under such 
rules and regulations as it may prescribe, to provide for the or- 


ganization, incorporation, examination, operation, and regula- 
tion of associations to be known as “Federal Savings and Loan 
Associations”, and to issue charters therefor, giving primary 
consideration to the best practices of local mutual thrift and 
home-financing institutions in the United States. 


* * * * * 


(d)(1) The Board shall have power to enforce this section 
and rules and regulations made hereunder. In the enforcement 
of any provision of this section or rules and regulations made 
hereunder, or any other law or regulation, and in the adminis- 
tration of conservatorships and receiverships as provided in sub- 
section (d)(2) hereof, the Board is authorized to act in its own 
name and through its own attorneys. The Board shall have 
power to sue and be sued, complain and defend in any court of 
competent jurisdiction in the United States or its territories or 
possessions or the Commonwealth of Puerto Rico. It shall by 
formal resolution state any alleged violation of law or regula- 
tion and give written notice to the association concerned of the 


33 


facts alleged to be such violation, except that the appointment 
of a Supervisory Representative in Charge, a conservator or a 
receiver shall be exclusively as provided in subsection (d) (2) 
hereof. Such association shall have thirty days within which 
to correct the alleged violation of law or regulation and to per- 
form any legal duty. If the association concerned does not 
comply with the law or regulation within such period, then the 
Board shall give such association twenty days’ written notice 
of the charges against it and of a time and place at which the 
Board will conduct a hearing as to such alleged violation of 
duty. Such hearing shall be in the Federal judicial district of 
the association unless it consents to another place and shall be 
conducted by a hearing examiner as is provided by the Adminis- 
trative Procedure Act. The Board or any member thereof or 
its designated representative shall have power to administer 
oaths and affirmations and shall have power to issue subpenas 
and subpenas duces tecum, and shall issue such at the request 
of any interested party, and the Board or any interested party 
may apply to the United States district court of the district 
where such hearing is designated for the enforcement of such 
subpena or subpena duces tecum and such courts shall have 
power to order and require compliance therewith. A record 
shall be made of such hearing and any interested party shall 
be entitled to a copy of such record to be furnished by the 
Board at its reasonable cost. After such hearing and adjudica- 
tion by the Board, appeals shall lie as is provided by the 
Administrative Procedure Act, and the review by the court 
shall be upon the weight of the evidence. Upon the giving of 
notice of alleged violation of law or regulation as herein pro- 
vided, either the Board or the association affected may, within 
thirty days after the service of said notice, apply to the United 
States district court for the district where the association is 
located for a declaratory judgment and an injunction or other 
relief with respect to such controversy, and said court shall 
have jurisdiction to adjudicate the same as in other cases and 
to enforce its orders. The Board may apply to the United 
States district court of the district where the association af- 
fected has its home office for the enforcement of any order of 
the Board and such court shall have power to enforce any such 
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order which has become final. The Board shall be subject to 
suit by any Federal savings and loan association with respect 
to any matter under this section or regulations made there- 
under, or any other law or regulation, in the United States 
district court for the district where the home office of such 
association is located, and may be served by serving a copy of 
process on any of its agents and mailing a copy of such process 
by registered mail. to the Home Loan Bank Board, Washington, 
District of Columbia. 

(2) The grounds for the appointment of a conservator or 
receiver for a Federal savings and loan association shall be one 
or more of the following: (i) insolvency in that the assets of 
such association are less than its obligations to its creditors and 
others, including its members; (ii) violation of law or of a reg- 
ulation; (iii) the concealment of its books, records, or assets or 
the refusal to submit its books, papers, records, or affairs for 
inspection to any examiner or lawful agent appointed by the 
Home Loan Bank Board, and (iv) unsafe or unsound opera- 
tion. The Board shall have exclusive jurisdiction to appoint a 
Supervisory Representative in Charge, conservator, or receiver. 
If, in the opinion of the Board, a ground for the appointment 
of a conservator or receiver as herein provided exists and the 
Board determines that an emergency exists requiring immedi- 
ate action, the Board is authorized to appoint ex parte and 
without notice a Supervisory Representative in Charge to take 
charge of said association and its affairs who shall have and 
exercise all the powers herein provided for conservators and 
receivers. Unless sooner removed by the Board, such Super- 
visory Representative in Charge shall hold office until a con- 
servator or receiver, appointed by the Board after notice as 
herein provided, takes charge of the association and its affairs, 
or for six months, or until thirty days after the termination of 
the administrative hearing and final proceedings herein pro- 
vided, or until sixty days after the final termination of any 
litigation affecting such temporary appointment, whichever 
is longest. The Board shall have the power to appoint a con- 
servator or receiver but no such appointment of a conserva- 
tor or receiver shall be made except pursuant to a formal reso- 
lution of the Board stating the grounds therefor and except 
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notice thereof is given to said association stating the grounds 
therefor and until an opportunity for an administrative hear- 
ing thereon is afforded to said association. Such hearing shall 
be held in accordance with the provisions of the Administra- 
tive Procedure Act and shall be subject to review as therein 
provided and the review by the court shall be upon the weight 
of the evidence. A conservator shall have all the powers of 
the members, the directors, and officers of the Federal associa- 
tion and shall be authorized to operate it in its own name or 
conserve its assets in the manner and to the extent author- 
ized by the Board. The Board shall appoint only the Federal 
Savings and Loan Insurance Corporation as receiver for any 
Federal savings and loan association, which shall have power 
as receiver to buy at its own sale subject to approval by the 
Board. With the consent of the association expressed by a 
resolution of the board of directors or of its members, the 
Board is authorized to appoint a conservator or receiver for a 
Federal association without notice and without hearing. The 
Board shall have power to make rules and regulations for the 
reorganization, merger, and liquidation of Federal associations 
and for such associations in conservatorship and receivership 
and for the conduct of conservatorships and receiverships. 
Whenever a Supervisory Representative in Charge, conserva- 
tor, or receiver, appointed by the Board pursuant to the pro- 
visions of this section, demands possession of the property, 
business and assets of any association, the refusal of any offi- 
cer, agent, employee, or director of such association to comply 
with the demand shall be punishable by a fine of not more 
than $1,000 or by imprisonment for not more than one year 
or both by such fine and imprisonment. 

(e) No charter shall be granted except to persons of good 
character and responsibility, nor unless in the judgment of the 
Board a necessity exists for such an institution in the com- 
munity to be served, nor unless there is a reasonable proba- 
bility of its usefulness and success, nor unless the same can be 
established without undue injury to properly conducted exist- 
ing local thrift and home-financing institutions. 


* * * * 
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Rures AND REGULATIONS For FeperaL SAVINGS AND Loan 
Associations (1933) 


The following rules and regulations are hereby prescribed 
for the organization, incorporation, examination, operation, 
and regulation of Federal savings and loan associations as is 
provided in Home Owners’ Loan Act of 1933, pertinent sections 
of which are attached as part of this paragraph and marked 
“Exhibit A.” 

1. Persons desiring to proceed to organize a Federal savings 
and Joan association shall, before taking any other action in 
connection therewith, make application to the Federal Home 
Loan Bank Board for permission to organize and they will 
thereupon be furnished with an “Application for permission to 
organize a Federal savings and loan association”, copy of which 
is attached hereto, marked “Exhibit B” and hereby referred to 
and made a part of this paragraph. Upon the execution of said 
application by five responsible citizens of any community in 
the form attached as exhibit B, the same shall be submitted to 
the Federal Home Loan Bank Board, or to the chief executive 
officer of the Federal home-loan bank of the district, or to a 
Federal savings and loan association organizer of said Board, 
and upon the approval of the same by either of said authorities, 
said parties may proceed with their organization, provided they 
comply in all respects with their agreements in said applica- 
tion. In the event of the disapproval of such application or 
the refusal to approve the same by any Federal savings and 
loan association organizer of the Board, or by the chief execu- 
tive officer of the Federal home-loan bank of the district, the 
applicants may, if they desire, appeal to the Federal Home 
Loan Bank Board, where the matter will be acted upon finally. 


* * * * * 


RuLes AND REGULATIONS FOR THE FEDERAL Savincs AND LoaN 
System (June 1, 1938) 
CHAPTER Il, TITLE 24, CODE OF FEDERAL REGULATIONS 
* * * * * 


202.7 Confidential reports of field representatives and Fed- 
eral home loan banks regarding organization of a Federal asso- 
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ciation. The field representative, who assists in the 
organization of a Federal association, shall make a confidential 
report to the Board as to (1) the character and responsibility 
of the applicants; (2) the necessity for such Federal associa- 
tion in the community to be served; (3) the reasonable proba- 
bility of its usefulness and success; and (4) whether or not 
such Federal association can be established without undue 
injury to properly conducted existing local thrift and home- 
financing institutions. If no field representative assists in the 
organization, the Federal home loan bank of the district in 
which such Federal association would be located shall make 
such confidential report. In any event, such bank may also 
make such report to the Board. The Board will also consider 
pertinent information obtained from or submitted by any other 
interested parties. (Secs. 5 (a), (e), of H.O.L.A. of 1933, 48 
Stat. 132, 183; 12 U.S.C. 1464 (a), (e).) 


* * * * * 


202.29 Right of hearing—(a) Date, place, notice and rules 
of hearings. Any person (hereinafter referred to as an “appli- 
cant”) who has made an application or petition to the Board 


may request a hearing, provided the application or petition 
has been denied or disapproved by the Board. At any time 
after the filing of an application or petition to the Board by 
any person and before consideration thereof by the Board in 
accordance with these rules and regulations, any interest 

person (hereinafter referred to as a “protestant”) may request 
a hearing provided such protestant shall simultaneously file 
with the Board specific objections to the granting of the appli- 
cation or petition. Upon receipt of written request for such 
hearing, the Board or the Review Committee of the Board will 
fix a date for such hearing not earlier than 10 days nor later 
than 30 days after the date of the resolution of the Board or 
the order of the Review Committee fixing such hearing date. 
Unless the Board shall otherwise determine, such hearings will 
be conducted by the Review Committee at the offices of the 
Board at Washington, D.C. The Board may fix some other 
place, convenient to the parties, for conducting such hearing, 
in which event such hearing shall be conducted at such place 
and upon such conditions as the Board may prescribe. If the 
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Board fixes such hearing date and the place of such hearing, a 
certified copy of such resolution shall be forwarded to the ap- 
plicants and to the protestants by the Secretary or an Assist- 
ant Secretary to the Board. If the Review Committee fixes 
the date and place of such hearing, a copy of an order signed 
by the Chairman of the Review Committee shall be sent to the 
applicants and protestants by the Secretary or an Assistant 
Secretary to the Board. The Board may direct such other 
written or published notice of the time and place of such hear- 
ing as it may deem appropriate. At least 5 days before the 
date of the hearing, the person or persons requesting such 
hearing (either the applicants or the protestants) shall file 
with the Board a written statement of intention to appear and 
present testimony in person at such hearing. In the event no 
such statement of intention to appear in person at a hearing 
has been filed with the Board within such period, the Board 
may dispense with the hearing. At any such hearing any ap- 
plicant or protestant or any other interested person may 
appear in person or by attorney and submit any evidence 
pertinent to the questions at issue. In lieu of such appearance, 
evidence may be submitted in writing. The Board may order 
@ hearing in connection with its consideration of any matter, 
whether or not any request therefor has been made by any 
person. The Board may dispense with any hearing provided 
for by this section when, in its judgment, no need therefor 
exists. In the event that the Review Committee or other 
representative of the Board conducts any such hearing, such 
committee or representative shall cause a stenographic record 
of such hearing to be made and shall consider the evidence 
submitted thereat and make recommendations thereon to the 
Board. A representative of the Legal Department of the 
Board, selected as the General Counsel shall determine, shall 
attend each such hearing and be available to advise all persons 
appearing thereat regarding the pertinent provisions of the 
statutes and regulations so that, as fully as possible, all perti- 
nent facts shall be adduced. Upon consideration of the law 
and the facts, the Board will take such action upon any such 
application or petition as it shall deem to be appropriate. 
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(b) Hearing on Petition for Charter. Upon receipt of a 
Petition for Charter, the Board or the Review Committee will 
fix the hour, date and place of hearing upon such petition and 
will conduct such hearing in accordance with the provisions of 
paragraph (a) of this section. The applicants shall promptly 
cause to be published in a newspaper printed in the English 
language of general circulation in the county in which the 
proposed Federal association will have its home office, a notice 
in the form prescribed in paragraph (e) of this section. The 
applicants shall cause to be filed with the Board prior to said 
hearing an affidavit of publication as provided in paragraph 
(e) of this section, subscribed by the chairman of the organ- 
ization committee or by the petitioners. Unless such notice 
shall have been duly published by the applicants, no hearing 
upon the Petition for Charter shall be conducted and no action 
will be taken by the Board upon such petition until the re- 
quirements of this paragraph have been complied with. 

(c) Hearing on Application for Permission to Organize. At 
any time after the filing of an Application for Permission to 
Organize and before the approval of such application, any 
person may file with the Board specific written objections to 
the granting of permission to organize a Federal savings and 
loan association. In the event any such written objection is 
filed with the Board, and unless the Board determines to deny 
such application, a hearing on said application may, in its dis- 
cretion, be conducted in accordance with the provisions of 
paragraph (a) of this section. Such hearing may, in the dis- 
cretion of the Board, be in lieu of the hearing provided in para- 
graph (b) of this section. The applicants shall cause to be 
published in the manner specified in paragraph (b) of this 
section a notice in the form prescribed in paragraph (e) of this 
section, and shall file an affidavit of publication as provided in 
paragraph (e) of this section. Such affidavit shall be sworn to 
by each of the applicants. Unless such notice shall have been 
duly published by the applicants, no hearing upon the Appli- 
cation for Permission to Organize shall be conducted and no 
action will be taken by the Board upon such application until 
the requirements of this paragraph have been complied with. 


* * * * + 


40 


RULES AND REGULATIONS FOR THE FEDERAL SAVINGS AND LOAN 
System (January 1, 1959 Revision) 


CHAPTER V(C), TITLE 12, CODE OF FEDERAL REGULATIONS 


* * * * * 


$542.2 Hearings. Any person who has made an applica- 
tion or petition to the Board pursuant to any provision of 
Parts 543, 544, 545, or 546 of this subchapter may request a 
hearing thereon, provided such application or petition has been 
denied or disapproved by the Board. At any time after the 
filing of any such application or petition and before considera- 
tion thereof by the Board, any interested person may request 
a hearing upon such application or petition. The Board may 
order a hearing in connection with the consideration of any 
matter arising under any provision of the rules and regulations 
in this subchapter, whether or not any request therefor has 
been made by any person. The Board may deny any request 
for, or dispense with, any hearing for which this section 
provides when, in its judgment, no need therefor exists. 


* * * * * 


§ 543.2 Application for permission to organize—(a) Form. 
Persons who desire to organize a Federal association shall first 
execute in triplicate an application, in form prescribed by the 
Board, for permission to organize such an association before 
taking any other action in connection therewith. (The Board 
has prescribed a form of Application for Permission to Or- 
ganize; copies may be obtained from the Federal Home Loan 
Bank Board, Washington, D.C.; or from any Federal home 
loan bank.) 

(b) Filing. Upon execution of an application for permis- 
sion to organize by 5 responsible citizens (referred to in this 
part as the “applicants’”) the original and two copies thereof 
shall be submitted to the Board through the Federal home 
loan bank of the district in which it is intended to organize 
such association. The applicants shall submit with their ap- 
plication statements, exhibits, maps, and other data, together 
with an affidavit that the representations made thereby are 
consistent with the facts to the best of the applicants’ infor- 
mation and belief, which data shall be sufficiently detailed and 
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comprehensive to enable the Board to pass upon the applica- 
tion as to (1) the character and responsibility of the appli- 
cants; (2) the necessity for such Federal association in the 
community to be served; (3) reasonable probability of its use- 
fulness and success; and (4) whether or not such Federal 
association can be established without undue injury to properly 
conducted existing local thrift and home-financing institutions. 

(c) Hearing. If the Board does not deny the application on 
the basis of the data submitted by the applicants and any other 
information in its possession without a hearing, it will set a 
date on which a hearing may be held and the applicants will 
be directed to have published at least 20 days before such date 
in a newspaper printed in the English language of general cir- 
culation in the county in which the proposed Federal associa- 
tion will have its office, a notice in the following form, unless 
another form is prescribed by the Board: 


Notice is hereby given that the applicants listed below 
have applied to the Federal Home Loan Bank Board 
for permission to organize a Federal association to be 
located in 


A hearing will be held on the application at 

o’clock in the noon on 

in Room 827, Federal Home Loan Bank Board Build- 
ing, Washington, D.C., if written notice of intention to 
appear in person or by attorney to protest the applica- 
tion is received by the Federal Home Loan Bank Board 
from one or more persons at least 10 days before that 
date. If no such notice has been received by the 
Federal Home Loan Bank Board at least 10 days before 
said date, the hearing will be dispensed with unless 
otherwise ordered by the said Board. 


The applicants shall file with the Board at least 10 days before 
the date set for the hearing an affidavit of publication of the 
notice giving the date of publication and the name of the news- 
paper in which it was published. The applicants shall also 
promptly, after receipt of a copy of the resolution providing 
for the hearing, cause a copy of the notice to be mailed to the 
state supervisor of institutions of a similar type of the state 
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in which the proposed Federal association will be located. If 
at least 10 days before the date set for the hearing the Board 
has received no written statements of intention to appear in 
person or by attorney to protest the application from one or 
more parties, the hearing will be dispensed with unless other- 
wise ordered by the Board. The Board will notify the appli- 
cants at least 5 days before the date of the hearing whether or 
not a hearing will be held. Notwithstanding any other pro- 
visions of this subchapter, the Board may at any time dispense 
with any hearing on an application for permission to organize 
a Federal association. 

(d) Approval. If the Board approves the application it will 
establish, as conditions to be met prior to the issuance of a 
charter, requirements as to (1) minimum number of sub- 
scribers to the association’s capital; (2) minimum amount of 
capital to be paid into the association’s savings accounts upon 
issuance of a charter to it; (3) guarantee by the organizers or 
others of the association’s organization and operating expenses; 
and (4) such other requirements as it deems necessary or de- 
sirable. Approval of an application for permission to organize 
a Federal association will not in any manner obligate the Board 
to issue a charter. 


* * * * * 


Excerpts From Hoaptey Hearrnc Recorp 


Application of John B. Hoadley. et al., for permission to organ- 
ize a Federal Savings and Loan Association to be located in 
Largo, Florida 


Home Loan Banx Boarp Bomp1ne, 
Washington, D.C., Monday, May 18, 1959. 


The above-entitled matter came on for hearing, pursuant 
to notice, at 10 o’clock a.m. 


Before: JosspH Mutpoon, Hearing Officer. 
APPEARANCES 


On behalf of the Applicants: R. D. McDermott, No. 5 East 
Federal Building, Clearwater, Florida. J. E. Satterfield, 311 
Main Street, Dunedin, Florida. John B. Hoadley, 248 Tropic 
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Boulevard West, Largo, Florida. Ray G. Harrison, 133 Indian 
Rocks Road, Belleair, Clearwater, Florida. Donald R. Jud- 
kins, 507 Bay Drive, Largo, Florida. James E. Dean, P.O. 
Box 52, Largo, Florida. H. R. Kennedy, 4621 Bay Court, 
Tampa 11, Florida. Mrs. Peggy Bieley, Langner Research, 
Congress Building, Miami, Florida. James A. Paisley, J. 
Langner Research, Congress Building, Miami, Florida. 

On behalf of the protestants: William E. Nodine, P.O. Box 
29, Clearwater, Florida. Maurice M. Condon, P.O. Box 1830, 
Clearwater, Florida. W. H. Valentine, First Federal Savings 
and Loan Association, Clearwater, Florida. C. Raymond Lee, 
P.O. Box 656, Clearwater, Florida. John Witton Rowe, 319 
South Garden, Clearwater, Florida. 

On behalf of the Federal Home Loan Bank Board: George 
W. Murphy, Jr. 


PROCEEDINGS 


Mr. Muupoon. The hearing will come to order. 
This hearing is being held upon the application of John B. 
Hoadley, et al., for permission to organize a federal savings 


and loan association, to be located in Largo, Florida. 

To establish my authority to conduct this hearing I will 
mark as Board Exhibit No. 1, and place in the record, the 
designation of hearing officer, which designates me as hearing 
officer to conduct this hearing this morning. 

(Board Exhibit No. 1 was mrked [sic] for identification and 
received in evidence.) 

* * * * * 


Mr. Murrxy. Next, Mr. Hearing Officer, I have a letter of 
intention to appear and protest on the letterhead of Whiteman, 
Rowe, and Tanney, and signed by J. W. Rowe. This letter is 
dated May 6, 1959. 

Mr. Mutpoon. The letter of protest which was just de- 
scribed by board counsel will be marked Board Exhibit No. 9 
for identification. 

(Board Exhibit No. 9 was marked for identification.) 
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Board Exhibit No. 1 


DESIGNATION OF HEARING OFFICER 


Joseph A. Muldoon, Jr., Esquire, is hereby designated as 
Hearing Officer to conduct the hearing to be held in Room 827, 
Federal Home Loan Bank Board Building, Washington, D.C., 
on Monday, the eighteenth day of May, 1959, at ten o’clock in 
the forenoon, upon the application of John B. Hoadley, et al., 
for permission to organize a Federal savings and loan associa- 
tion to be located in Largo, Florida. 

Thomas H. Creighton, Jr., 
Tuomas H. CREIGHTON, JR., 
General Counsel. 


Mar 15, 1959. 


(Board’s Exhibit No. 9) 


WicutTman, Rowe & Tanney, 
Clearwater, Florida, May 6, 1959. 


Re: Resolution No. 12,390 
SECRETARY TO THE BoarD, 
Federal Home Loan Bank Board, 
101 Indiana Avenue NW., 
Washington 25, D.C. 

GENTLEMEN: The William S. Wightman et al. of Largo, 
Florida, applicants for permission to organize a Federal Sav- 
ings and Loan Association in the Largo, Florida area will be 
represented at the above hearing and would like to offer objec- 
tions to the granting of the above charter. 

Objectors will seek to show that the William S. Wightman, 
et al. group possess more suitability for managing and handling 
a Federal Savings and Loan Association than the John B. 
Hoadley, et al. group. 

Very truly yours, 
WicHTMAN, Rowe & TanNEY, 
J. W. Rowe, 
J. W. Rowe. 
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Excerpts From Rowe Hearrnc REcorp 
FEDERAL HOME LOAN BANK BOARD 


Application of J. W. ROWE, et al, For permission to organize 
a Federal Savings and Loan Association to be located in 
Largo, Florida 

Feperat Home Loan Bank BUILDING, 
Washington, D.C., Monday, July 13, 1959. 


The above-entitled matter came on for hearing, pursuant to 
notice, at 10:00 a.m. 
Before: Dantet C. Sua, Hearing Officer. 


APPEARANCES 


On behalf of the Applicant: THOMAS N. DOWD, 1007 
Ring Building, Washington 6, D.C., Counsel. J. W. ROWE, 
319 South Garden Avenue, Clearwater, Florida, Applicant. 
WILLIAM S. DEWS, 105 Harbor Bluff Drive, Largo, Florida, 
Applicant. JOHN C. LAURANCE, P.O. Box 325, Largo, 
Florida, Applicant. PHILIP W. MOORE, 808 Alhambra 
Circle, Coral Gables, Florida, Economist. HAMES A. WHIT- 
MAN, 815 West State Street, Olean, New York. HUBERT E. 
TIPTON, 212 Harrison Avenue, Belleair Beach, Florida. 
DONALD E. BLEAKLEY, Box 217, Clearwater, Florida. 

On behalf of Protestants: William M. Goza, P.O. Box 246, 
Clearwater, Florida, Counsel for First Federal Savings & Loan 
Association of Clearwater. William E. Nodine, P.O. Box 29, 
Clearwater, Florida, Counsel for Clearwater Federal Savings & 
Loan Association. Robert J. McDermott, #5 First Federal, 
Clearwater, Florida, Counsel for John B. Hoodley, [sic] E. J. 
George, J. Ramsden, A. White, Roy Harrison, Scot Norris, 
H. Geberick, and R. J. McDermott. W. H. Valentine, P.O. 
Box 270, Clearwater, Florida, President, First Federal Savings 
& Loan Association, Clearwater. Maurice M. Condon, P.O. 
Box 1830, Clearwater, Florida, Executive Vice President, Clear- 
water Federal Savings & Loan. 

On behalf of the Federal Home Loan Bank Board: George W. 
Murphy, Jr., Counsel. 
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PROCEEDINGS 


Mr. Sea. This hearing is being held upon the application of 
J. W. Rowe et al. for permission to organize a federal savings 
and loan association to be located in Largo, Florida. 

To establish my authority to conduct this hearing, I will 
mark as Board Exhibit No. 1 the Designation of Hearing 
Officer, designating me as such. 

(Board Exhibit No. 1 was marked for identification.) 


(Board Exhibit No. 1) 
DESIGNATION OF HEARING OFFICER 


Daniel C. Shea, Esquire, is hereby designated as Hearing 
Officer to conduct the hearing to be held in Room 824, Fed- 
eral Home Loan Bank Board Building, Washington, D.C., on 
Monday, the thirteenth day of July, 1959, at ten o’clock in the 
forenoon. upon the application of J. W. Rowe, et al., for per- 
mission to organize a Federal savings and loan association to be 
located in Largo, Florida. 


Thomas H. Creighton, Jr., 


Txomas H. Creicuton, Jr., 
General Counsel. 


Juty 10, 1959. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the procedures of the Federal Home Loan 
Bank Board in the granting of an original charter pur- 
suant to the provisions of the Home Owners’ Loan Act of 
1933, as amended, are subject to the provisions of Sections 
5, T and 8 of the Administrative Procedure Act. 


2. Whether, in view of (a) the fact that the procedures 
followed by the Board in this case were in conformity with 
the express suggestion and request of the Rowe appellees, 
and (b) the fact that the Rowe appellees made no objec- 


tion to such procedures until after the Board had rendered 
a final decision against them, the Rowe appellees are now 
in a position to claim that such procedures deprived them 
of due process of law. 


3. Whether the Rowe appellees did in substance and in 
fact receive a comparative hearing on their application, 
which satisfies the requirements of due process. 
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Statutes, Regulations or Rules Involved 
Statement of Points .............. 22. cece cece eens 5 
Summary of Argument 


Argument: 


I. The procedures of the Federal Home Loan Bank 
Board in the granting of original charters are 
not governed by the requirements of the Admin- 
istrative Procedure Act 


II. The Rowe appellees are not in a position to 
claim that the procedures adopted by the Board 
in this case deprived them of due process of 


TIT. The Rowe appellees did in substance and in fact 
receive a comparative hearing on their applica- 
tion, which satisfies the requirements of due 
process 


Conclusion 
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BRIEF OF APPELLANTS JOHN B. HOADLEY, ET AL. 


On Appeal From An Order of the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


The appellees, known as the ‘‘Rowe Group’’, filed a 
complaint for declaratory judgment and injunctive relief 
in the United States District Court for the District of 
Columbia. That Court had jurisdiction under 28 USCA 
Sections 1331 and 2201, and D.C. Code (1951) Sections 
11-305 and 11-306. The complaint named as defendants the 
Federal Home Loan Bank Board and its individual mem- 
bers (JA 3). The defendants filed a motion to dismiss 
(JA 9) which the District Court treated as a motion for 
summary judgment (JA 37). The plaintiffs thereafter 
filed a motion for summary judgment (JA 24). The ap- 
pellants, known as the ‘‘Hoadley Group’’, filed a motion 
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for leave to intervene as defendants under Rule 24 FRCP, 
which was granted (JA 27), and the appellants thereupon 
filed their motion for summary judgment (JA 28). The 
District Court entered a final order granting the plaintiff’s 
motion for summary judgment and denying the motions of 
the defendants and the intervenors (JA 29). This is an 
appeal from that final order, which was entered March 8, 
1960. The appellants filed their notice of appeal March 10, 
1960 (JA 31). This Court has jurisdiction under the pro- 
visions of 28 USCA Section 1291. 


STATEMENT OF CASE 


On December 11, 1958, the Hoadley Group appellants 
filed with the Federal Home Loan Bank Board an applica- 
tion for permission to organize a Federal savings and 
loan association at Largo, Florida. Notice of hearing on 
the application was published on April 16, 1959, and the 
hearing was set for May 18, 1959 (JA 10 & 12). The 
hearing was held beginning on May 18, 1959 (JA 10). 


On March 30, 1959, the Rowe Group appellees filed with 
the Board their application for permission to organize a 
Federal savings and loan association at Largo, Florida. 
Notice of hearing on this application was published on 
June 17, 1959, and the hearing was set for J uly 13, 1959 
(JA 10, 15 & 17). The hearing was held, beginning on July 
13, 1959 (JA 10). 


The appellee Rowe, representing his group, appeared as 
a protestant at the hearing on the Hoadley application. 
At this time, he stated to the Hearing Officer (JA 10, 11): 


‘*May it please the Hearing Officer, I have been here 
for three days and as reflected by the record, my name 
is J. W. Rowe, and I represent the W. S. Weightman, 
et al., protestant group. 


“Although there is no statutory provision which 
would confer this privilege upon me, I feel, in all fair- 
ness to the Board and to the groups who have applied 
for a charter in this general area, that it would be 
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better if the Board had all of the testimony to be 
offered by both groups before it made a final determ- 
ination on this charter. 
* - * * * . * * * 
“Therefore, I ask and move the Board to delay a 
final determination of this application until such time 
as our application has been heard and there has been 
an opportunity for the Board to consider the two of 
them together.’’ 


* ” * ™ * ” * * * 


““. . . I understand there is no statutory provision 


which would confer such a privilege on me.”? 


In accordance with the motion made by the appellee 
Rowe at the hearing, the Board deferred a final decision 
until both the Hoadley hearing and the Rowe hearing had 
been completed; and on October 2, 1959, after considera- 
tion of the records made at both hearings, the Hoadley 
application was granted and the Rowe application was 
disapproved (JA 11,18 & 19). The Board’s resolution dis- 


approving the Rowe application recited that (JA 20): 


“*the Federal Home Loan Bank Board, upon consider- 
ation of the complete records and the merits of said 
applications, has determined that a necessity exists 
for only one new Federal savings and loan association 
in the area to be served, that the purposes of Title IV 
of the National Housing Act, as amended, and the 
Home Owners’ Loan Act of 1933, as amended, can 
best be served by granting the application of John B. 
Hoadley, et al., and denying the application of J. W. 
Rowe, et al.’’ 


On October 2, 1959, the day the application of the 
Hoadley Group was approved, the Board, by resolution, 
established the conditions to be met by the Hoadley Group 
prior to issuance of its charter (JA 11, 12, 20). Among 
these conditions were the following: 


1. That there be obtained from not fewer than 400 
persons, subscriptions to share capital totaling at 
least $500,000 payable in cash upon issuance of 
charter. 
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2. That there be established a balanced directorate 
and executive management. 


3. That provision be made for full-time operations 
in suitable ground-floor quarters (JA 20-21). 


On November 9, 1959, the Rowe Group filed with the 
Board a petition for reconsideration of its resolutions, 
upon the ground that the Board had erred by not consoli- 
dating the two applications for comparative hearing, by 
denying the Rowe Group’s right to due process by arbi- 
trarily selecting the Hoadley Group, and by denying the 
Rowe Group’s constitutional and statutory rights under 
the Administrative Procedure Act (JA 6, 23-24). On No- 
vember 20, 1959, the Board denied this petition (JA 23). 


On December 7, 1959, the Rowe Group filed its complaint 
for declaratory judgment and injunctive relief (JA 3) 
alleging that the Board had granted one of two mutually 
exclusive applications without a comparative considera- 
tion in a consolidated hearing, in violation of the Rowe 
Group’s right to due process; that the Board had denied 
the Rowe application and granted the Hoadley application 
without findings of fact, as required by the Administrative 
Procedure Act, and without stating reasons for such 
action. The Rowe Group prayed that the Court set aside 
the Board’s resolutions and require the defendants to con- 
duct a comparative hearing on the Rowe application in 
consolidation with the Hoadley application and thereafter 
to make findings of fact. 


In a memorandum opinion (JA 26), the District Court 
held that the procedures of the Federal Home Loan Bank 
Board in the granting of an original charter are governed 
by the requirements of the Administrative Procedure Act, 
and that the Rowe Group was, therefore, entitled to a 
comparative hearing under the doctrine of <Ashbacker 
Radio Corp. v. Federal Communications Commission, 326 
U. 8. 327. Accordingly, the Court granted the motion for 
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summary judgment filed on behalf of the Rowe Group, 
denied similar motions on behalf of the Board and the 
Hoadley Group, and ordered (JA 30): 


“that the resolutions of the Board (12822, 12,822-A, 
12823, and 12936) granting the Hoadley application 
and denying plaintiffs’ application be and are hereby 
set aside and the defendant Board is hereby ordered 
to conduct a comparative hearing on plaintiffs’ appli- 
cation in consolidation with the application of John B. 
Hoadley, et al., for purposes of determining which of 
these two mutually exclusive applications “should be 
granted; that the hearing shall be conducted in accord- 
ance with the provisions of the Administrative Pro- 
cedure Act including the requirements of Sections 7, 
8 and 9 (5 USC 1006, 1007 and 1008) thereof.’’ 


STATUTES, REGULATIONS, OR RULES INVOLVED 


The relevant parts of the statutes, regulations and rules 
involved are set out in the Appendix-Supplement to the 
brief of the Federal Home Loan Bank Board, filed with 
this Court in No. 15624. These statutes, regulations, and 


rules, and the pages of the Board’s brief where they 
appear, are as follows: 


Administrative Procedure Act 

Home Owners’ Loan Act of 1933 

Rules and Regulations for Federal Savings and 
Loan Associations (1933)... : = 

Rules and Regulations for the Federal Savings and 
Loan System (June 1, 1938) 

Rules and Regulations for the Federal Savings and 
Loan System, (January 1, 1959 Revision) 


STATEMENT OF POINTS 


1. The District Court erred in holding that the pro- 
cedures followed by the appellant Federal Home Loan 
Bank Board in its consideration of applications for per- 
mission to organize Federal savings and loan associations 
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are governed by the requirements of the Administrative 
Procedure Act (5 USC 1001 et seq.), particularly Sections 
5, 7 and 8 thereof (5 USC 1004, 1006 and 1007). 


2. The District Court erred in refusing to hold that in 
view of (a) the fact that the procedures followed by the 
Board in this case were in conformity with the express sug- 
gestion and request of the Rowe appellees, and (b) the fact 
that the Rowe appellees made no objection to such proce- 
dures until after the Board had rendered a final decision 
against them, the Rowe appellees are not now in a posi- 
tion to claim that such procedures deprived them of due 
process of law. 


3. The District Court erred in failing to hold that the 
Rowe appellees did in substance and in fact receive a com- 
parative hearing on their application, which satisfies the 
requirements of due process. 


4. The District Court erred in setting aside resolutions 
12,822, 12,822-A, 12,823 and 12,936 of the appellant, Federal 


Home Loan Bank Board, granting the application of ap- 
pellants, the Hoadley Group, for permission to organize 
a Federal savings and loan association in Largo, Florida, 
denying a similar application by appellees, the Rowe 
Group, and denying the latter group’s petition for recon- 
sideration of these orders of the Board. 


5. The District Court erred in ordering the Board to 
conduct, in accordance with the Administrative Procedure 
Act, including the requirements of Sections 7 and 8 thereof 
(5 USC 1006 and 1007), a comparative hearing on the ap- 
plication by the Rowe appellees in consolidation with the 
application by the Hoadley appellents, for the purpose of 
determining which of the two applications should be 
granted. 
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SUMMARY OF ARGUMENT 


1. The brief of the appellant Federal Home Loan Bank 
Board, filed with this Court in No. 15624, demonstrates 
that the Administrative Procedure Act does not apply to 
the procedures of the Board in the granting of an origi- 
nal charter. In the interest of brevity, the Hoadley ap- 
pellants adopt the Board argument on this point, without 
repeating it. 


II. The Rowe appellees are not in a position to claim 
that the procedures adopted by the Board in this case 
deprived them of due process of law. They were on notice 
from the very beginning that the procedures of the Ad- 
ministrative Procedure Act would not be followed in the 
consideration of their application and that of the Hoadley 
Group. In both cases, the resolutions of the Board an- 
nouncing the hearings showed on their face that the Ad- 
ministrative Procedure Act was not to be followed. Ap- 
pearing as protestants in the Hoadley hearing, the Rowe 
appellees not only failed to object to the procedure, but 
affirmatively recognized that the Administrative Procedure 
Act was not applicable, and affirmatively invited and re- 
quested the Board to adopt the very procedure which they 
now claim denied them due process. This procedure, re- 
quested by the Rowe appellees, was that the Board give 
simultaneous consideration to the records in the two cases. 
At the hearing of the Rowe application, almost two months 
later, the Rowe Group still made no objection to the pro- 
cedures being followed by the Board. The Board having 
granted the request of the Rowe appellees for the simul- 
taneous consideration of the records, and, upon such con- 
sideration, having denied the Rowe application and granted 
the Hoadley application, the Rowe appellees still made 
no complaint, for more than five weeks. During this in- 
terim, the Hoadley Group was obtaining subscriptions to 
share capital and making various commitments and expen- 
ditures, in accordance with conditions laid down by the 
Board. Having thus made no timely objection and having 
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in effect invited the Board to pursue the course which 
they now claim was a denial of their right to due process, 
the Rowe appellees are not now in a position to complain. 


III. The Rowe appellees did in substance and in fact re- 
ceive a comparative hearing on their application which 
satisfies the requirements of due process. The Rowe Group 
recognized from the outset that the Board would probably 
grant only one application for a charter in the area to be 
served. Recognizing this, they were free, as protestants 
at the Hoadley hearing, to attack the qualifications of the 
Hoadley Group. Similarly, at the hearing on the Rowe 
application, almost two months later, they were free to 
demonstrate that they were better qualified than the Hoad- 
ley Group. Thereafter, the entire records in both cases 
were submitted to the Board for decision, as suggested 
and requested by the Rowe appellees. Under these cir- 
cumstances, there is no basis for a complaint that the 
Rowe appellees did not receive a full, fair and compara- 
tive hearing on their application, or a claim that they were 


in any way prejudiced by the procedure which was fol- 
lowed. They received both administrative and constitu- 
tional due process. 


ARGUMENT 
I 


THE PROCEDURES OF THE FEDERAL HOME LOAN BANK BOARD IN THE 
GRANTING OF ORIGINAL CHARTERS ARE NOT GOVERNED BY THE 
REQUIREMENTS OF THE ADMINISTRATIVE PROCEDURE ACT 

We believe that the brief of the appellant, Federal Home 

Loan Bank Board, filed with this Court in No. 15624, 

demonstrates that the Administrative Procedure Act does 

not apply to the procedures of the Board in the granting 
of original charters. In the interest of brevity, we adopt 
the Board’s argument on this point, without repeating it. 

We add only that in our opinion the language of the Cireuit 

Court of Appeals for the Ninth Circuit in Fahey v. O’Mel- 

veny & Myers, 200 F.2d 420 (1952), Cert. den., 345 U.S. 
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952, would seem to be apphosite here. In that case, the 
Court, in considering an analogous problem arising under 
the Federal Home Loan Bank Act, 12 USCA 1421, et seq., 
said (200 F.2d 479, 480) : 


“The APA occupies a position of great importance. 
When Congress enacted this legislation in 1946 it had 
before it the vitally important pattern of legislation 
under which the nation-wide Federal Home Loan Bank 
System was operating and we must credit our national 
legislature with a full understanding of the exact 
character and extent of the sweeping administrative 
controls this legislation was then imposing upon Fed- 
eral Home Loan Banks. Obviously Congress did not 
then think it necessary or desirable to amend the Fed- 
eral Home Loan Bank Act to bring final administra- 
tive orders of the Board within the orbit of the APA 
and subject them to judicial review under the pro- 
visions of the latter Act. Nor has Congress since 
amended the Home Loan Bank Act to provide for such 
a review. The simplest kind of an amendment would 
have achieved such a result. The only permissible 
inference or implication is that Congress desired to 
retain in all its vigor the system of administrative 
control through its own agency which it had set up 
in 1932.... 

* * * 

‘We take judicial notice of the prolonged campaign 
to secure passage of the APA and the fact that few 
pieces of legislation passed in recent years received 
more attention at the hands of Congress. During 
its consideration the entire field of administration pro- 
cedure and judicial review of administrative orders 
was subjected to searching scrutiny in order to de- 
velop a more orderly pattern in this area of law, and 
it is inconceivable that Congress overlooked the Fed- 
eral Home Loan Bank Act since it was an outstand- 
ing example of highly centralized and very thorough 
administrative control over the affairs of Federal 
Home Loan Banks.”’ 
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I 


THE ROWE APPELLEES ARE NOT IN A POSITION TO CLAIM THAT THE 
PROCEDURES ADOPTED BY THE BOARD IN THIS CASE DEPRIVED 
THEM OF DUE PROCESS OF LAW 


The Rowe appellees were on notice from the very be- 
ginning that the procedures of the Administrative Pro- 
cedure Act would not be followed in the consideration of 
their application and that of the Hoadley Group. In both 
eases, the resolutions of the Board announcing the hear- 
ings provided that the Hearing Officer should prepare and 
transmit to the Board a complete record, including briefs; 
and that the Board would then consider the complete rec- 
ord and render a final decision upon the merits (JA 12, 
15). In neither case did the resolution provide for an 
initial or recommended decision by the Hearing Officer, 
or for a tentative decision by the Board, or for any of 
the other steps required by Section 8 of the Administrative 
Procedure Act. 


The Rowe Group appeared by counsel as a protestant at 
the hearing on the Hoadley application beginning on May 
18, 1959. As protestants, the appellees had the right to 
participate fully in the proceedings, including, of course, 
the right to make any appropriate motions or objections to 
procedure. They made no objection, however, but only 
moved the Board to delay a final determination of this 
application until the records in both cases could be con- 
sidered together. In making this motion, counsel for the 
appellees stated (JA 10, 11): 


‘“May it please the Hearing Officer, I have been here 
for three days and as reflected by the record, my name 
is J. W. Rowe, and I represent the W. S. Weightman, 
et al., protestant group. 


‘‘Although there is no statutory provision which 
would confer this privilege upon me, I feel, in all fair- 
ness to the Board and to the groups who have applied 
for a charter in this general area, that it would be 
better if the Board had all of the testimony to be 
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offered by both groups before it made a final deter- 
mination on this charter. 
* . * 


‘Therefore, I ask and move the Board to delay a 
final determination of this application until such time 
as our application has been heard and there has been 
an opportunity for the Board to consider the two of 
them together. 

= * * 


«¢. . . I understand there is no statutory provision 
which would confer such a privilege to me.”’ 


In other words, counsel for the appellees in effect told 
the Board ‘‘I recognize that the Administrative Procedure 
Act does not apply to these proceedings and I do not invoke 
that Act; but I suggest and request that the Board adopt 
a certain procedure in passing upon these applications ; 
that it consider the records in both cases together.”’? This 
we submit was more than a waiver of the benefits of the 
Adminstrative Procedure Act; it was an affirmative state- 
ment of the procedure that the appellees considered fair 
and proper, and a request that the Board adopt such pro- 
cedure. 


At the hearing on the Rowe application, almost two 
months after the completion of the Hoadley hearing, the 
Rowe Group still made no objection to the procedures being 
followed by the Board. Neither did they indicate any 
change in their position, that simultancous consideration of 
the two records by the Board would satisfy the require- 
ments of fairness and due process. 


The Board granted the request of the Rowe appellees 
that decision on both applications be deferred until the two 
records could be considered together. The Board did so 
consider the records. On October 2, 1959, the Board an- 
nounced its final decision in two resolutions, reciting that 
upon consideration of the complete records and merits of 
both applications, the Board had determined that a neces- 
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sity existed for only one new savings and loan facility in 
the area to be served and that the Board, accordingly, 
granted the application of the Hoadley Group and denied 
the application of the Rowe Group. (JA 18, 19). At the 
same time the Board laid down conditions to be met by the 
Hoadley Group prior to the issuance of its charter (JA 
20). These conditions required the Hoadley Group to 
obtain subscriptions to share capital totaling at least 
$500,000 from not fewer than 400 persons, and to make 
various other commitments and expenditures. It may, of 
course, be assumed that the Hoadley Group promptly un- 
dertook to meet these conditions by obtaining subscriptions 
and by making the commitments and arrangements speci- 
fied. Still there was no complaint from the Rowe Group 
that the requirements of the Administrative Procedure 
Act had not been met or that a ‘‘comparative hearing’’ had 
been denied. It was not until November 9, 1959, more than 
five weeks later, that the Rowe Group for the first time 
questioned the validity of the Board’s procedure (JA 23, 
24). 


We submit that having requested the Board to adopt the 
procedure which the Board followed, and having at the 
outset disclaimed any intention to invoke the benefits of the 
Administrative Procedure Act, the appellees should not 
now be heard to complain that they were deprived of due 
process because the Board’s procedures failed to conform 
to the Administrative Procedure Act. As Judge Bazelon 
said in Democrat Printing Company v. Federal Communi- 
cations Commission, 91 U.S. App. D.C. 72, 80 (1952), 202 
F.2d 298, 305, ‘‘timely objection would have given the 
agency an opportunity to correct errors at the threshhold 
of the proceedings which might otherwise require the sub- 
sequent invalidation of the entire proceeding.’? Not only 
was no timely objection made, but the Rowe appellees, in 
effect, invited the Board to pursue the course which they 
now claim was a denial of their right to due process. 
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In United States v. L. A. Tucker Truck Lines, Inc., 344 
U.S. 33 (1952), a participant in a hearing before the Inter- 
state Commerce Commission complained that the Ex- 
aminer who presided had not been appointed pursuant to 
Section 11 of the Administrative Procedure Act. In reject- 
ing this attack upon the proceedings, the Court said (344 
US 34-37) : 


‘‘Appellee did not offer nor did the court require any 
excuse for its failure to raise the objection upon at 
least one of its many opportunities during the adminis- 
trative proceeding. Appellee does not claim to have 
been misled or in any way hampered in ascertaining 
the facts about the examiner’s appointment. It did not 
bestir itself to learn the facts until long after the ad- 
ministrative proceeding was closed and months after 
the case was at issue in the District Court, at which 
time the Commission promptly supplied the facts upon 
which the contention was based and sustained. 


“The apparent reason for complacency was that it 
was not actually prejudiced by the conduct or manner 


of appointment of the examiner. There is no sugges- 
tion that he exhibited bias, favoritism or unfairness. 
Nor is there ground for assuming it from the relation- 
ships in the proceeding. He did not act and was not 
expected to act both as prosecutor and judge. The 
Commission, which appointed him, did not institute or 
become a party in interest to the proceeding. Neither 
it nor its examiner had any function except to decide 
justly between contestants in an adversary proceed- 
ing. The issue is clearly an afterthought, brought 
forward at the last possible moment to undo the 
administrative proceedings without consideration of 
the merits and can prevail only from technical com- 
pulsion irrespective of considerations of practical 
justice, 
* * * 


‘“We have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good administra- 
tion require that objections to the proceedings of an 
administrative agency be made while it has oppor- 
tunity for correction in order to raise issues reviewable 
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by the courts. It is urged in this case that the Com- 
mission had a predetermined policy on this subject 
which would have required it to overrule the objection 
if made. While this may well be true, the Commission 
is obliged to deal with a large number of like cases. 
Repetition of the objection in them might lead to a 
change of policy, or, if it did not, the Commission 
would at least be put on notice of the accumulating risk 
of wholesale reversals being incurred by its persist- 
ence. Simple fairness to those who are engaged in the 
tasks of administration, and to litigants, requires as 
a general rule that courts should not topple over ad- 
ministrative decisions unless the administrative body 
not only has erred but has erred against objection 
made at the time appropriate under its practice.”’ 


What the Supreme Court said in the Tucker Truck Lines 
case, we submit, is applicable here. 


I 


THE ROWE APPELLEES DID IN SUBSTANCE AND IN FACT RECEIVE A 
COMPARATIVE HEARING ON THEIR APPLICATION, WHICH SATISFIES 
THE REQUIREMENTS OF DUE PROCESS 


As we have seen, the Rowe Group, represented by 
counsel, appeared as a protestant at the hearing of the 
Hoadley application. As protestants, the Rowe appellees 
had the right to cross-examine the Hoadley witnesses, to 
introduce evidence, and to submit a brief in opposition to 
the Hoadley application. At this time, although conceding 
that there was ‘‘no statutory provision which would confer 
this privilege’’ on them, the Rowe Group moved the Board 
to ‘‘delay a final determination of this application until 
such time as our application has been heard and there has 
been an opportunity for the Board to consider the two of 
them together.’’ It is thus apparent that from the very 
outset the Rowe Group recognized and assumed that in all 
probability the Board would grant only one application 
for a charter in the Largo Area. There is no other rational 
explanation for the request by the Rowe Group that the 


15 


Board consider the records of both hearings together.’ At 
the same time, the Rowe appellees obviously believed, and 
they represented to the Board, that a simultaneous consid- 
eration of the two records by the Board would be a fair 
and reasonable procedure for selecting the applicant to 
receive the grant. 


Knowing that in all probability only one charter would 
be granted, the Rowe appellees, as protestants at the 
Hoadley hearing, were free to show, by cross-examination 
of the Hoadley witnesses and by affirmative evidence, that 
the qualifications of the Hoadley Group were inferior to 
theirs. Furthermore, at the hearing on the Rowe applica- 
tion, almost two months later, the Rowe appellees were free 
to demonstrate by their evidence that they were better 
qualified than the Hoadley Group. Thereafter, the entire 
records in both cases were submitted to the Board for 
decision, and were considered together by the Board (JA 
18-20; 23-24). We submit that in substance and effect the 
Rowe Group thus received a comparative hearing. 


It may be argued that the consolidation of the Rowe and 
Hoadley applications was necessary for a fair comparative 
hearing. A short answer to such an argument is that, 
although the Rowe Group might have moved to consolidate 
the hearings, it did not do so; on the contrary, it suggested 
and requested the exact procedure followed by the Board. 
In any event, it is difficult to see, as a practical matter, how 
the Rowe appellees were in any way prejudiced by the fail- 
ure to consolidate the hearings. It would seem that it was 
an advantage to them, to have had before them for careful 
analysis and study, the transcript of the record made at 


1The formal letter of protest filed by the Rowe Group (then called the 
Wightman Group), which was made a part of the record at the Hoadley hear- 
ing, stated: 

“<Objectors will seck to show that the William S. Wightman, et al., 
group possess more suitability for managing and handling a Federal 
Savings and Loan Association than the John B. Hoadley, et al. group.’’ 
(See Appendix Supplement to brief of FHLBB in No. 15,624, p. 44.) 
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the Hoadley hearing, when they introduced their case at 
the hearing on their own application two months later. 


The situation here is completely different from that in 
Ashbacker Radio Corp. v. Federal Communications Com- 
mission, 326 U.S. 327. In the Ashbacker case, it appeared 
that two applications for authority to construct a new 
broadcasting station, to operate on the same frequency, 
were mutually exclusive. The Federal Communications 
Commission granted one application without a hearing, but 
designated the other for hearing. Under these circum- 
stances, the Supreme Court held that the hearing accorded 
the unsuccessful applicant was an ‘‘empty thing’’, for as a 
practical matter, the prior grant had predetermined the 
outcome of the hearing. In the case at bar, however, both 
applicants received hearings, and both had a fair and equal 
opportunity to prevail. Each applicant had a full oppor- 
tunity to cross-examine the other’s witnesses and to intro- 
duce affirmative evidence to demonstrate that it was the 


better qualified group. 


We submit that the procedure followed by the Home 
Loan Bank Board in the case at bar was fair and consti- 
tuted both administrative and constitutional due process. 


CONCLUSION 


The judgment of the District Court should be reversed 
and the case should be remanded with directions to enter 
judgment for the defendants. 


Respectfully submitted, 


Linton M. Coxirws 
Roger Ross 
Attorneys for Appellants 
1100 Tower Building 
Washington 5, D. C. 
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2 
COUNTERSTATEMENT OF THE CASE 


The controversy in this proceeding involves the ultimate question 
whether the Federal Home Loan Bank Board (Board), an administrative 
agency of the United States Government, has the absolute and unbridled 
right to arbitrarily select between two applications for what it deter- 
mined without prior notice to be a mutually exclusive facility, grant one 
and deny the other, without comparing the applicants and giving reasons 


for its action in selecting one over the other. 


The applications of appellees, John W. Rowe, et al., and of appel- 
lants, John B. Hoadley, et al., (hereinafter sometimes referred to as the 
Hoadley Group) for permission to organize a Federal savings and loan 
association in Largo, Florida, were heard before two different hearing 
officers of the Federal Home Loan Bank Board in two different proceed- 
ings. The orders setting up the hearings did not: provide for a con- 
solidated or comparative proceeding; make the grant of one application 
dependent upon the denial of the other; or make them mutually exclusive 
(J.A. 12-17). 


Each hearing order provided for an evidentiary-type hearing ac- 
cording to the rules of evidence, for the preparation of a record by the 
hearing officer and the submission of brief. The hearing officer was 


further ordered to ''. . . transmit to the Board the complete record 


of the hearing, including briefs and all exhibits and other material 
received in evidence.'' Each hearing order provided that the ". . . Fed- 
eral Home Loan Bank Board will consider the complete record of the 
cause, and issue its final order upon the merits . . ." (J.A. 14, 17). 
(Emphasis supplied.) 


Appellees requested during the hearings on the Hoadley applica- 
tion that the Board defer action on that application until the appellees’ 
application had been heard. When hearings on both applications were 


concluded, the Board, on some basis unknown and never disclosed to 
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appellees, determined that a need existed for only one Federal savings 
and loan association in Largo. Until that Corer aang was made, it 
was possible to grant both applications. 


By two separate resolutions the Board granted the application of 


the Hoadley Group and denied the application of the appellees, without 
stating in either decision how it distinguished between what had become 
mutually exclusive applicants, or its grounds for preferring one over 
the other (J.4. 18-20). It was in these resolutions that appellees first 
learned of the determination of the Board that only one facility would 
be granted. Neither resolution contained any findings of fact or con- 
clusions or indication of how and why the Board reached the ultimate 
conclusions required by Section 5(e) of the Home Owners’ Loan Act 

[12 U.S.C. §1464(e)]. | 


Upon Petition for Reconsideration pointing out to the Board that 
if the applications were mutually exclusive, failure to consolidate the 
applications, as well as the failure to state the reasons for denial, 
violated appellees' due process and the Administrative Procedure Act, 
the Board on November 20, 1959, denied such Petition for Reconsidera- 


tion without, again, giving any reasons (J.A. 23-24). 


On December 7, 1959, appellees filed in the United States District 
Court for the District of Columbia a complaint for eae judg- 


ment and injunctive relief (J.A. 3-9). 


In the oral argument before the District Court, it was revealed 
for the first time that the decisional process of the Federal Home Loan 
Bank Board is not in accordance with the notice given to the appellant 
but that, in fact, the Board confers with the hearing officer as to the 
disposition of the case (J.A. 32) and, more importantly, that the Board 
utilized material outside of the record prepared by its own informants 
whose reports were unknown and unreported to the applicant. Counsel 
for the Board in open court admitted that the published rules of the 
Board did not provide for the utilization of informants’ reports but that 
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such was still the practice. The order of designation stated that the 
decision of the Board shall be upon the record transmitted by the hear- 
ing officer, but counsel for the Board stated, "The Board's adjudication, 
the Board's determination is not made on the record after an opportunity 
for a hearing, because the applicants never see that report, and they 
have no right to see that report. That is a matter between the Board 
and its agents in the field." (J.A. 34-35). 


On January 21, 1960, the District Court issued a memorandum 
granting appellees’ Motion for Summary Judgment (J.A. 26). On January 
28, 1960, the Hoadley Group requested, and was granted, permission to 


intervene as defendant (J.A. 27). Appellant Board having filed a Motion 


for Reconsideration and Reargument (J.A. 28) and upon intervenors' 
Motion for Summary Judgment (J.A. 28), the Court heard reargument 
upon the entire matter (J.A. 33). Following this reargument, the Court 
held, "I am still of the opinion which I expressed at the conclusion of 
the original argument that the plaintiffs in this case were entitled to a 
comparative hearing which they were denied."" (J. A.37). 


The instant appeals followed (J.A. 30-31). 


STATUTES, REGULATIONS, OR RULES INVOLVED 


Parts of the statutes, regulations and rules involved are set out 
in the Appendix-Supplement to the brief of the Federal Home Loan Bank 
Board, filed with this Court in No. 15624. These statutes, regulations, 
and rules, and the pages of the Board's brief where they appear, are as 


follows: 
Page (Board's Brief) 


Administrative Procedure Act . A ; ; : 28 
Home Owners’ Loan Act of 1933 2 . : - 32 


Rules and Regulations for Federal Savings 
and Loan Associations (1933) : “ : “ 36 


Rules and Regulations for the Federal Sevings 
and Loan System (June 1, 1938) . s . 36 


Rules and Regulations for the Federal Savings 
and Loan System (January 1, 1959 Revision) . 40 
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In addition, included in the Appendix to this brief are the following 


statutes: | 
Page (Appellees' Brief) 


12 U.S.C. 1437(b) 
The Administrative Procedure Act: 
Section 2(a) 
Section 2(e) 
Section 3 
Section 9 
Section 10 


SUMMARY OF ARGUMENT 
I, 


The application for a charter to establish a Federal savings and 
loan association is an application for a license within the meaning of 


the Administrative Procedure Act; the Board is an agency as defined 


in that Act; and the Board's procedures in denying an original charter 


are governed by the requirements of that Act. 


II, 


The constitutional right of due process, as well as the statutory 
obligation, requires an administrative agency of the government, after 
it had conducted a hearing, to intorm an applicant of the reasons why 
his application has been denied, and these reasons must be based upon 
the evidence of record. It should be stressed that this is not a case 
involving national security or any classified information, The right 
of an agency to deny a license application out of hand and without stat- 
ing a reason is an evil which may lead to favoritism, pressure and 
chicanery. Courts should be jealous to guard against such occurrences. 


I. 


Where the applications of two applicants for licenses are as a 
matter of economic fact mutually exclusive, an applicant is entitled 
to a comparative hearing in consolidation with his adversary. The 
applications involved in this proceeding became mutually exclusive 
after the Board heard each application separately and determined 
that the area in question could support only one savings and loan 
association. Appellees were entitled to a comparative hearing when 
the applications became mutually exclusive and could not have waived 
that right since, until the Board made its resolution public, the appel- 
lees did not and could not know of the mutual exclusivity of the two 
applications. 


IV. 


When an agency conducts a hearing on the record on an applica- 
tion and then, in arriving at its decision, follows procedures contrary 
to its published notice and contrary to its own rules, and utilizes 


material and information unknown to the applicant, such procedure 


violates the Constitutional rights of the applicant. 


ARGUMENT ! 


I | 


THE APPELLEES WERE ENTITLED TO A HEARING 
UNDER THE ADMINISTRATIVE PROCEDURE ACT 
| 


Appellant Board is clearly an agency of the Government of the 
United States [12 U.S.C. §1437(b)] and thus falls within the meaning 
of Section 2(a) of the Administrative Procedure Act. An application 
for charter to such agency is an application for a “License” by the 
express words of Section 2(e) of the Administrative Procedure Act. 
Section 9 of the Administrative Procedure Act provides that where 
an application is made for a license the agency". . . shall set and 
complete any proceedings required to be conducted pursuant to Sec- 
tions 7 and 8 of this Act or other proceedings required by law and 
shall make its decision." [5 U.S.C. §1008(b)] 


Sections 7 and 8 in turn set out certain restrictions and require- 
ments with respect to hearings, findings, etc., none of which were met 


by the Board in this proceeding. | 


In addition to the provisions of Section 9 hereinbefore referred 
to, these restrictions and requirements of Section 7 and 8 are made 
mandatory by Section 5 "in every case of adjudication required by 
statute to be determined on the record after opportunity for agency 

| 


hearing." 


The Home Owners' Loan Act does not specifically require a 
hearing on an application to organize a savings and loan association. 
The Board's position has been that, since the statute does not specifi- 
cally require a hearing, the Board is free to do as it pleases. Such 
contentions have been made by other agencies with little success. This 
was the position of the Immigration Service before the Supreme Court 


in Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). That Court, however, 
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held that the absence of an express requirement not only did not 
exclude the proceedings before that agency from the need for a 
hearing, but that hearings under the Administrative Procedure 

Act were mandatory. In fact, this very Court in First National 
Bank of McKeesport v. Federal Home Loan Bank Board, 96 U.S. 
App. D.C. 194, 225 F.2d 33 (1955), held by way of dictum that hear- 
ings under the Administrative Procedure Act were required on 


applications for original charters before this very agency. 


A contention, similar to the one made by the Board was made 
by the Bureau of Land Management of the Department of the Inter- 
ior in Adams v. Witmer, 271 F.2d 29 (9th Cir. 1958). There, the 
agency argued that, the statute in question did not require a hearing 
and, therefore, the Administrative Procedure Act did not apply. The 
Court had". . . no difficulty in reaching the conclusion that the 
Administrative Procedure Act is applicable here both in respect to 
the agency's procedure and the right to judicial review." (271 F.2d 
at 32). For that Court, Wong Yang Sung, supra, stood for the proposi- 
tion that "The constitutional requirement of procedural due process 
of law derives from the same source as Congress' power to legislate 
and where applicable permeates every valid enactment of that body." 


Cf. Elof Hansson, Inc. v. United States, 178 F. Supp. 922 (United States 
Customs Court, 1959). 


An application to engage in business is protected by the require- 
ments of due process and cannot be denied arbitrarily. Schware v. 


The Board of Bar Examiners of the State of New Mexico, 353 U.S. 232 


9 | 
| 
(1957).7 It thus falls within the ambit of the requirements set by Wong 
Yang Sung, supra, for the application of the Administrative Procedure 


Act. | 


As this Court has stated in Eastern Airlines v. CAB, 87 U.S. App. 
D.C. 331, 185 F.2d 426, 428 (1950), ! 


"Even though no Act of Congress requires a hearing, 
the Administrative Procedure Act must be followed where 
a hearing is necessary to the protection of constitutional 
rights." | 


This holding by this Court negates the proposition for which this case 
is cited by the Board. 


| 
The other cases cited by the Board are equally inapplicable. 


American Trucking Association v. United States, 344 U.S. 298 (1953) 
pertained to rule-making proceedings and not to the denial of a com- 


parative hearing. Herman v. Dulles, 92 U.S. App. D.C. 303, 205 F.2d 
715 (1953), held that in matters of internal management, an agency need 
not follow the Administrative Procedure Act. The denial of appellees’ 
application is not a matter of internal management. Hiatt v. Compagna, 
178 F.2d 42 (5th Cir. 1949), and Lesser v. Humphrey, 89 F.Supp 474 
(M.D. Pa. 1950), held that the Act does not apply to parole proceedings 
where a later statute specifically prescribes a different procedure. 


* The cases cited by the Board as to State licensing practices are inapposite. 
Albert v. Public Service Commission, 209 Md. 27, 120 A.2d 346 (1950), held that 
no hearing was required where the enabling act authorized only an investigation. 
In Mayor and City Council of Baltimore v. Bierman, 187 Md. 514, 50 A.2d 804 
(1947), a hearing was actually held and the decision did not involve the question 
of a need for such a hearing. Thayer Amusement Corp. v. Moulton, 31 R.I. 182, 
7 A.2d 682, was decided in 1939 and pertained to the power to censor motion pic- 
tures, with the Court holding that the right to exhibit a motion picture was not a 
legally protected right. The validity of this holding has been cast into doubt by 
the decision of the Supreme Court in Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 
(1952). State v. Wheelock, 114 Vt. 350,45 A.2d 430, involved a/question whether 
the granting of a liquor license could be controlled by mandamus. The Court 
there indicated that while no hearings would be ordered on a liquor license, it 
would not condone arbitrary action by licensing officials. | 
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Sakis v. United States, 103 F.Supp. 292 (D.D.C. 1952), cited by the 
Board, held that the Administrative Procedure Act did not apply to an 
"administrative task of a purely mechanical or clerical nature." 103 
F.Supp. at 311. Unless the Board is willing to admit that its method of 
selection of applicants is purely mechanical or clerical, rather than an 


exercise of administrative action, it can derive no comfort from Sakis. 


The Board attempts to lift itself by the bootstraps of the practice 
of other agencies to show that the Administrative Procedure Act does 
not apply here. Appellees were applicants before the Board and not any 
other agency of the government, and it is not incumbent upon them to 
litigate the procedures of other agencies. It must be noted, however, 
that the practices to which the Board alludes are not supported by 
judicial interpretations. The fact that other agencies, like the Board, 
have been successful in denying applicants' rights to which they may 
be entitled does not furnish cogent proof that the agencies are correct. 


The Board's most recent attempt to lift itself by the bootstraps of the 


practices of the Securities and Exchange Commission was found by the 
Court tobe ". . . entirely unpersuasive. . .'’ Federal Home 


Loan Bank Board v. Greater Delaware Valley Federal Savings and Loan 
Association (No. 13,028, 3rd Circuit, April 12, 1960). 


Some of the other propositions submitted by the Board need only 
be briefly examined. The Board argues that since Congress could grant 
charters undiscriminately, the Board is entitled to the same privilege. 
While Congress, in its discretion, could have granted charters directly 
to felons without regard for the necessity for a savings and loan associa- 
tion or its probability of success, the Board is precluded by statute from 
issuing charters unless the specific criteria established by Congress have 
been met by the prospective applicant. Thus, the very enumeration of the 
criteria contained in Section 5(e) of the Home Owners Loan Act negates 
the inference that’ Congress had intended to convey to the Board all of 
its own plenary powers. While the cases cited by appellant, like 
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McCulloch v. Maryland, 4 Wheat. (17 U.S.) 316, go back to the founding 
days of the Republic, they do not stand for the proposition that adminis- 
trative officials are possessed of the full plenary power of the national 
legislature. Indeed, if the Board maintains that Congress had delegated 
to it all of the Congressional powers, then the provisidns of the Home 
Owners' Loan Act here in question may very well be unconstitutional. 
Cf. Panama Refining Co. v. Ryan, 293 U.S. 388 (1934); A.L.A. Schechter 
Poultry Corp. v. United States, 295 U.S. 495 (1935). | 

Two other contentions of the Board remain to be examined. The 
Board cites the Jordan case” as authority for the argument that since 
it was given no express subpoena power in licensing proceedings, Con- 
gress did not intend that it conduct hearings or make its determinations 
on the record. The contention is without merit. The Post Office 
Department has no power of subpoena (39 C. F.R. § 201, 22) but the 
Supreme Court has held that its proceedings under Section 39 U.S.C. 
259 (a) must conform to Section 5 of the Administrative Frocedure Act. 
Cates v. Haderlein, 342 U.S. 804; Door v. Donaldson, 90 U.S. App. 
D.C. 188, 195 F. 2d 764. It is of interest that the hearings there in 
question involved proceedings under a statute which authorized the Post- 


| 
master General to act "upon evidence satisfactory to him."" 39 U.S.C. 
255, 259(a). 


7 Jordan v. American Eagle Insurance Company, 83 U.S. App. D.C. 192, 69 


F. 2d 281 (1948). This case held that when a question arisesjas to whether a 
procedure prescribed by Congress and designated as "an investigation" is to 
be classified as an adjudication or an investigation, the lack of subpoena power 
supports the specific language calling for an investigation. 


12 


The second proposition, based upon the Norwegian Nitrogen case 
doctrine of administrative interpretation is equally inapplicable. While 
it is true that administrative construction is entitled to great weight, a 
much older principle of law is that a Court will not follow a departmental 
interpretation when that interpretation is clearly erroneous. United 
States v. Tanner, 147 U.S. 661 (1893). This is especially true when the 
agency's interpretation pertains to the limits of its own statutory power. 
Brannan v. Stark, 87 U.S. App. D.C. 338, 185 F.2d 871 (1950). Cf. 

Social Security Board v. Nierotko, 327 U.S. 358 (1946). 


Finally, there remains Hoadley's argument that Fahey v. O'Melveny 
& Myers, 200 F.2d 420 (9th Cir. 1952) has a bearing upon the applicability 
of the Administrative Procedure Act to these licensing proceedings. The 
decision in Fahey had nothing to do with the applicability of the hearing 
procedures of the! Administrative Procedure Act to Board hearings. The 
full reading of the Court's lengthy decision, particularly 478-480, indi- 
cates that the only question before the Court was whether the Administra- 
tive Procedure Act conferred an additional power of judicial review upon 
the Court. The Court held that the plaintiffs were not "adversely affected 
or aggrieved" within the meaning of the Home Owners' Loan Act and 
therefore had no standing in Court. (at p. 478). The Court further held 
that it had no jurisdiction over the members of the Board and could not, 
therefore, enforce its own orders (p. 479). It is pertinent that the 
Hoadley brief omits significant portions of the Court's decision in that 
case, namely, those pertaining to the heartofthat question, whether 
Congress had sub silentio withheld the right of judicial review of the 


Board's controls.® 


In fact, one of the primary purposes of the 1954 amendments to the 
Home Owners' Loan Act was to extend the authority of the Board in its 


That this is the interpretation of the decision is apparent from the language 
of the same Court that rendered the decision. Malonee v. Fahey, 200 F.2d 918 
(9th Cir. 1952). 
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| 
supervisory and regulatory activities of existing institutions and to make 


those extended powers subject not merely to the Administrative rina 


Act but to review by the court “upon the weight of the evidence. v4 (Em- 
phasis supplied.) | 


I 


| 
THE FAILURE OF THE BOARD TO STATE ITS REASONS 
FOR THE DENIAL OF APPELLEES' APPLICATION VIO- 
LATED THEIR DUE PROCESS RIGHTS. | 
The resolution of the Board denying appellees' application contained 
no findings of fact, no conclusions based thereon and no reasons for that 


denial. The resolution of the Board granting the Hoadley application 


similarly contained no findings, conclusions or reasons for that grant. 

| 
Appellee’s, therefore, state to this Court on information and belief that 
they know of no reason why the Hoadley Group should have been granted 


in preference to themselves. | 


It is apparent from an examination of the conditions which were 
attached to the Hoadley grant (J.A. 20-23) that the qualifications of the 
Hoadley Group were not established on the record. The Board's authori- 


zation is specifically conditioned upon that applicant's furnishing satis- 
factory evidence, not that it had complied with the representations on 

the record, but that it had secured adequate capital, representative 
directors, competent management, satisfactory quarters and a business- 
like budget. Appellees had assumed that the evidence of record concern- 
ing these factors would be the basis for determining an applicant's fitness 
and character, but it would appear from the Board's order that a compar- 
ative award has been made to the Hoadley Group upon the condition sub- 
sequent that they establish their qualifications. Certainly, if these are 
matters which the Board considers as conditions precedent to operation, 


4 12 U.S.C. §1404(d)(1)(1957); S.Rep. No. 1472, 83rd oo , ist Sess. 43-44 
(1954); H.R. Rep. 1429, 83rd Cong., 2d Sess. 27-28 (1954); S. - Doc. 159, 83rd 
Cong., 2d Sess. 58 (1954). 
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a comparative evaluation of the appellees and the Hoadley Group in these 
critical areas should have been made upon the evidence of record if, as 
the Board now alleges, the cases were "effectively" consolidated. 


Neither one of the appellants has addressed himself to this ques- 
tion and this Court, upon review, has before it no facts upon which to 
determine the legality of the Board's decision. This is not due to the 
lack of diligence on the part of the appellees in supplying these facts. 
The appellees do not know why they have been denied, and the failure 
of the Board to so inform them is the gravamen of the offense against 
the appellees' due process rights. Ohio Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U.S. 292 (1937). 


Since this Court has jurisdiction under Section 10 of the Adminis- 
trative Procedure \Act to review the action of the Board, it follows that 
the Board's decision must be sufficiently explicit and detailed so that 
this Court may determine whether the Board's action was within its 
statutory authority and applicable constitutional limitations, and the 
findings, conclusions and decision must be such that the Court can 


: pa eee 
exercise such jurisdiction. 


An examination of Resolutions 12,822 and 12,823 (J.A. 18-20) 
adopted by the Board reveals that it would be impossible for any 
reviewing court to determine upon what basis the Board reached its 
decision that a grant of the application of John B. Hoadley, et al. would 
better serve ". '. the purposes of Title IV of the National Housing 
Act, as amended, and the Home Owners' Loan Act of 1933, as amended, 

." than would a grant of the application of John W. Rowe, et al. 


The complete lack of findings and conclusions in an administrative 
order after a hearing challenges the validity of such an order. United 
States v. Baltimore & Ohio R.R. Co., 293 U.S. 454 (1935). As stated by 
Judge Stephens of this Court in his concurring opinion in Capital Transit 
Co. v. Public Utilities Commission, 93 U.S. App. D.C. 194, 213 F.2d 
176, 187 (1953): 


5 Cf. Colorado-Wyoming Gas Co. v. FPC, 324 U.S. 626 (1945). 
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"The decisions require a commission in a quasi- 
judicial proceeding to make basic findings supported by 
evidence and ultimate findings which flow rationally from 
the basic findings — this in order that the commission 
shall itself perform the initial function of evaluating the 
evidence and deciding the issues of fact, and in order 
that the courts, as reviewing tribunals, can decide 
whether or not the ultimate decision reached by the com- 
mission follows as a matter of law from the facts found 
as its basis, and also whether or not the facts found have 
substantial support in the evidence. The ‘expertise’ of a 
commission usefully serves it in evaluating the evidence, 
but that expertise can not supply evidence and can not, 
without findings made upon the critical issues before it, 
guide a commission to a rational and lawful decision. us 


See also Greensboro-High Point Airport Authority v. CAB, 97 U.S. App. 
D.C. 358, 231 F.2d 517 (1956). | 


This Court has set out the detailed requirements of a decision in 
an adversary proceeding. They are set out in Johnston Broadcasting Co. 
v. FCC, 85 U.S. App. D.C. 40; 175 F.2d 351 (1949) and call for findings 
of fact in accordance with the record and conclusions based on these find- 
ings. None of these were contained in the Board's resolutions. 

The total lack of any findings, conclusions, or redgons in the 


Board's resolutions compels an affirmance of the District Court for 


that reason alone. 


age 


THE BOARD'S DENIAL OF THE APPELLEES' APPLICA- 
TION AND THE GRANT OF THE HOADLEY APPLICATION 
WITHOUT A COMPARATIVE CONSIDERATION OF THEM 
VIOLATED THE APPELLEES' DUE PROCESS RIGHTS. 


A. The Appellees Were Entitled to a Comparative 
Consideration of their Application with the 


Application of Appellants Hoadley, et al. 

Under the familiar Ashbacker doctrine (Ashbacker Radio Corp. 
v. FCC, 326 U.S. 327 (1945) ), whenever an agency has before it two 
applications which are mutually exclusive, it must compare them vis-a- 
vis before it can grant one and deny the other. See also Northwest Air- 
lines, Inc. v. CAB, 90 U.S. App. D.C. 158, 194 F.2d 339 (1952). Such 
requirement for comparison is not limited to technical exclusivity but 
also applies to such cases where the applications are exclusive as a 


matter of economic fact. Delta Airlines, Inc. v. CAB, 97 U.S. App. D.C. 
46, 228 F.2d 17 (1955); Northeastern Gas Transmission Co. v. FPC, 
195 F.2d 872 (3d Cir. 1952). 


After the conclusion of the separate hearings the Board, for the 
first time, decided that only one application could be granted. Until 
the Board, on the basis of evidence still unknown to the appellees, had 
concluded that the area in question could support only one savings and 
loan association, these hearings represented applications for two 
separate facilities which could have been simultaneously granted. When 
the Board determined that only one savings and loan association should 
be established at Largo, it was incumbent upon it to consolidate the two 
applications for a comparative hearing. 


This Court has held that mere simultaneous decision in two 
separate proceedings does not meet the test of comparative considera- 
tion. In Delta Airlines, Inc. v. CAB, supra, this Court stated, ". 
where the applications of two qualified applicants for licenses are as a 
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matter of economic fact mutually exclusive, each applicant is entitled 
to a comparative hearing and consideration with his adversary.” The 
Court further added that mere "simultaneous decision" in two separate 
proceedings does not meet the requirements for a comparative hearing 
since the requirement for a comparative proceeding "means all the give 
and take of contesting parties, including cross-examination, rebuttal, 
participation in pre-hearing proceedings, objections, briefs and argu- 


ments as contesting parties." (Emphasis supplied) 


Both the appellant Board and appellant Hoadley are strangely 
silent on the entire question of comparative consideration. Yet if their 
position is correct, the Board may arbitrarily select applicants on the 
basis of unequal records, since under the Board's procedure in these 
cases, an applicant appearing as a protestant in his adversary's hearing 
cannot show his own superiority over his adversary (J A. 11). Appellees 
could not introduce evidence of their qualifications in the Hoadley hear- 
ing since they were not there in issue. Appellees could not establish 
Hoadley's lack of qualifications in appellees'hearing since they were not 


in issue. | 
| 


It is evident that the Board's position here, coupled with its 
proposition that it need not inform the applicants of the reasons for 
the denial of their application, would lead the administrative process 
into fields fraught with danger and at the same time deny applicants a 
fair and impartial consideration. Cf. Sangamon Valley Television Corp. 
v. United States, U.S. App. D.C.__, 269 F.2d 221 (1959); Massachu- 
setts Bay Telecasters v. FCC, 104 U.S. App. D.C. 226, 261 F.2d 55 
(1958); WKAT, Inc. v. FCC,103 U.S. App. D.C. 324, 258 F.2d 418 (1958). 


Both appellant Board and appellant Hoadley seek to avoid this 
problem by a twofold argument, namely, that appellees waived their 
right to a comparative hearing, or that, in any case, they were not 
entitled to any hearing at all. The second argument has already been 


disposed of on pages 7-13, supra. 
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B. There was No Waiver of a Comparative Hearing 
On the Part of the Appellees. 

In an apparent attempt to obfuscate the issue, the appellants 
constantly refer to the fact that appellees did not object to the appoint- 
ment of the hearing officer and thus had waived all the protection of 
the Administrative Procedure Act. The doctrine of waiver was not 
raised against appellees when they petitioned for reconsideration. 

The injury to the appellees arose after the hearings were completed. 
The Board states that appellees failed to object to the qualifications 

of the "hearing officer" and the procedure specified in the Notice of 
Hearing and, therefore, waived all rights to any of the due process 
protection of a full and fair hearing. Appellees do not now protest the 
qualifications of the hearing officer to act within the scope of the hear- 
ing notice and to transmit the complete record to the Board, but it 


never waived its right to object to said hearing officer's participating 


in the decisional processes of the Board. Appellees only object to those 
actions of which they had no prior notice and which result in a denial of 
due process. 


The applications of appellees and appellant Hoadley became 
mutually exclusive after the conclusion of the hearings on both applica- 
tions. Prior to that time, neither the Board's regulations nor the hear- 
ing orders in either hearing made the grant of one dependent upon the 
denial of the other, A waiver is an intentional relinquishment or abandon- 
ment of a known right or privilege. Johnston v. Zerbst, 304 U.S. 458 


(1938); Chambers & Co. v. Equitable Life Assurance Society, 224 F.2d 
338 (5th Cir. 1955). 


Until the Board informed appellees of its determination that only 
one facility would be permitted in Largo, appellees neither had the 
knowledge that a comparative consideration was required nor the right 
to demand such consideration. In short, there was nothing for them to 
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waive. When they were informed of the Board's determination, they 
petitioned for reconsideration (J.A. 6), in which they pointed out the 
Board's error in its failure to consolidate the applicatiors, The petition 
was denied by the Board without any grounds for such action (J.A. 23-24), 


Since United States v. Tucker Truck Lines, 344 U.S. 33 (1952) is 


relied upon by both appellants as the basis of their argument that appel- 
lees waived their right to a comparative hearing, an examination of that 


case may be in order. 


In Tucker a party litigant went through a hearing before a hearing 
examiner, concluded the administrative process, and petitioned the court 
to review the agency action. A Constitutional court was convened and 
then "on the day appointed for hearing appellee moved for leave to amend 
its petition to raise, for the first time, a contention that the Commission's 
action was invalid for want of jurisdiction because the examiner had not 
been appointed pursuant to Section 11 of the Administrative Procedure 
Act."" This objectionwas". . . long after the administrative proceed- 
ing was closed and months after the case was at issue in District Court 

."" United States v. Tucker Truck Lines, 344 U.S. 33, 35. 


In the instant case, appellees moved for reconsideration before the 
Board on the first instance that they were informed of the Board's action. 
Thus, Tucker is totally inapplicable in this case. ® 


| 
The other cases cited by appellants are equally inapplicable. 
Democrat Printing Co. v. Federal Communications Commission, 91 U.S. 
App. D.C. 72, 202 F.2d 298 (1953) involved a situation where by rule, 


objections were required to be made prior to the proceeding. There 


was no such requirement here. Allen v. Spencer, 93 U.S, App. D.C. 361, 


Appellant Hoadley seems to imply that there was an undue delay in petitioning 
for reconsideration by referring to a five weeks delay. Attached in the Appendix (p. 
A-6 ) is a copy of the Board's letter of transmittal, indicating that it was dated 
October 9, 1959. Since the Board's rules do not provide any time limits on filing 
petitions for reconsideration, appellees utilized the 30-day period found in the 

rules of other administrative agencies. Cf. 47 CFR §1.191(c) (Federal Communi- 
cations Commission). 


6 
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214 F.2d 305 (1954) involved waiver of objections after a party had been 
receiving the benefits of a statute for many years. Tom We Shung v. 
Brownell, 93 U.S. App. D.C. 32, 207 F.2d 132 (1953), involved changes 
of hearing personnel in the course of the hearing, a fact immediately 
known to the party. United States v. Neelly, 202 F.2d 221 (7th C.A., 
1953) involved failure to object to a review by an immigration officer 
conducted prior to the time a petitioner had a hearing before the Board 
of Immigration Appeals, at which hearing no objections had been raised 
to the actions of the immigration officer. 


In Kenny v. United States, 103 F.Supp. 971 (D.N.J. 1952) the party 


was informed in advance by the examiner that no preliminary report 
would be filed, and'the Court held that failure to object constituted a 


waiver of objections to the failure to issue such report. 


Thus, it is seen that none of the cases cited by the appellants have 
any bearing upon the instant case. While it is clear that no waiver is 
involved, it would not constitute a bar to the Court's exercise of juris- 
diction. Where basic and fundamental principles of law are in balance, 
they may be considered even though they "were neither pressed nor 
passed upon by the Court or administrative agency below." Ward v. 
Anderson, 93 U.S. App. D.C. 156, 208 F.2d 48 (1953). Here, however, 


the matters were both pressed and passed upon by the agency (J.A. 23- 
24). 
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IV 


THE BOARD'S CONSIDERATION OF EXTRA-RECORD 
MATERIAL IN A PROCEEDING SPECIFICALLY DESIG- 
NATED BY THE BOARD TO BE HEARD AND DECIDED 

ON THE RECORD VIOLATED APPELLEES' DUE PROCESS 
RIGHTS. 


This case at bar concerns an application for permission to 
organize a savings and loan association in Largo, Florida. It involves 
neither national security, the conduct of foreign policy, nor any of the 
other fields where paramount interest compels the consideration of 
material outside of a public hearing record. In fact, a case further 
removed from such sensitive fields can hardly be imagined. Yet, in 
this case, by admission of the Board first made upon reargument before 
the District Court, the Board considered evidence dehors the record 
supplied by parties unknown and untested by the applicant. 


The Board's order designating the appellees' application for hear- 
ing instructed the hearing officer to compile a record oe - . according 
to the rules of evidence governing civil proceedings in Inatters not involv- 
ing trial by jury in the courts of the United States," and subject only to 
relaxation by the hearing officer for the purpose of promoting justice 
(J.4. 16). The order of designation further provided that the Board's 
decision would be based upon considerationof"". . . the complete 
record of the cause. . ." (J.A.17). The Board's resolution denying 
appellees’ application and granting the Hoadley application purported to 
be based upon consideration of the complete record (J.A. 20). 


In an apparent attempt to extricate the Board from the morass of 


its own making, the Board, upon reargument of the case before the 
District Court, for the first time revealed that it had been utilizing 
extra-record confidential information, unknown and unrevealed to the 
applicant, pursuant to a rule which had been specifically revoked a 


decade prior to the hearing (J.A. 34-35). 


4. The Use of Extra-Record Information Based on 
Evidence Unknown to the Applicant Violates 


Appellees' Due Process Rights. 


The utilization of secret testimony, unrevealed to the party concerned 
and untested by cross-examination, is repugnant to the very foundations of 
American jurisprudence, not only when that testimony is utilized in crimi- 
nal trials, but also when it is used in administrative proceedings. Greene 
v. McElroy, 360 U.S. 474, 496-498 (1959). 


Mr. Justice Cardozo, in a case of less flagrant violation, where a 
regulatory commission utilized valuation reports which an applicant could 
not rebut, expressed the basic principle, 


"From the standpoint of due process -- the protection of 
the individual against arbitrary action -- a deeper vice is 
this, that even now we do not know the particular or eviden- 
tial facts of which the Commission took judicial notice and 
on which it rested its conclusion. Not only are the facts 
unknown, there is no way to find them out. When price lists 
or trade journals or even government reports are put in 
evidence upon a trial, the party against whom they are offered 
may see the evidence or hear it and parry its effect. Even if 
they are copies in the findings without preliminary proof, 
there is at least an opportunity in connection with a judicial 
review of the decision to challenge the deductions made from 
them. The opportunity is excluded here. The Commission, 
withholding from the record the evidential facts that it has 
gathered here and there, contents itself with saying that in 
gathering them it went to journals and tax lists, as if a judge 
were to tell us, 'I looked at the statistics in the Library of 
Congress, and they teach me thus and so.' This will never 
do if hearings and appeals are to be more than empty forms." 


Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio, 301 U.S. 
292, 302-303 (1937). Cf. Carter v. Kubler, 320 U.S. 243 (1943). 


In Brown-Pacific-Maxon Co. v. Toner, 255 F.2d 611 (7th Cir. 1958), 
the Court held that'a denial of the due process of the Fifth Amendment 
resulted from consideration of extra-record material by an administra- 
tive agency and deprived a party of ". . .a fair hearing, in violation 
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of due process under the 5th amendment to the constitution. va  ayhat 
Court has expressed the quintessence of the problem before the Court. 


"The action of such an administrative board exercising 
adjudicatory functions when based upon information of which 
the parties were not apprised and which they had no opportu- 
nity to controvert amounts to a denial of a hearing." (at p. 617). 


The Monographs of the Attorney General's Committee, which are 
cited by appellant, uniformly condemned the practice to which the Board 
now admits. Even where the Committee conceded that expediency might 
justify the investigative technique, it condemned the failure of an agency 
to specifically inform an applicant of the exact nature of the information 
7 | 


against him. 


The Failure of the Board to Follow Its Own Pro- 

cedures Deprived Appellees of a Fair Hearing 

and Violated the Administrative Procedure pace 

The Board's order of designation contemplated a hearing and deci- 

sion on the record. It directed the hearing officer to transmit “the 
complete record" of the hearing to the Board, which would consider 
"the complete record" in making a decision. Appellees thus were on 
notice that the record compiled by the hearing officer would be the basis 
of the Board's decision (J.A. 16, 17). Furthermore, prior to 1949 the 
Board's rules provided for confidential reports, but the rule was dropped 
in 1949 (J.A. 34).° | 


7 Monograph No. 9, S. Doc. No. 186, 76th Cong., 3d Sess., pp. 35-37. 


| 

: Chairman Divers of the Board, testifying in 1954 on legislation pertaining to 
branch banks, told Congress that even in those circumstances |where no hearing 
is required, "Copies of the hearing record are made available|to interested 
persons," clearly implying that the hearing record served as basis for decision. 
Hearings on S.975 before a Subcommittee of the Senate Committee on Banking 
and Currency, 83rd Cong., 2d Sess. 4 (1954). In this connection. the testimony 
of Chairman Divers quoted by the Board is wholly beside the Point. The Chair- 
man testified: "While the Act does not required it, the Board gives opportunity 
for hearings and the presentation of protests in connection with branch office ap- 


plications, just as it does with applications for new charters."| (Emphasis supplied.) 
The instant application is for an original charter, not for a branch. 
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Thus, at the time this hearing was held, there were no provisions 
in the Board's rules for extra-record evidence and appellees went through 
a hearing without knowing that, in spite of any material in the record, the 
Board would rely on information outside of the record. The fact of utili- 
zation of extra-record material was first disclosed upon reargument 
of the case before the District Court (J.A. 34). Thus, the hearing was 
asham. Relying on the Board's rules, the appellees compiled a 500- 
page record before the Board, prepared a brief and went to the expense 
of bringing witnesses to Washington only to find that they had labored 
in vain. 

This admitted violation of its own rules also constitutes a clear 
and flagrant violation of Section 3 of the Administrative Procedure Act, 
which provides that every agency shall publish its rules, "including the 
nature and requirements of all formal or informal procedures," in The 
Federal Register. This section was "drawn upon the theory that admin- 
istrative operations and procedures are public property which the general 
public, rather than a few specialists or lobbyists, is entitled to know.""? 
Here, not only was the rule not published — it had been specifically 
revoked. It was indeed a secret rule. 


The failure of an agency to follow its own rules has been denounced 
by the Courts. United States ex rel. Accardi v. Shaughnessy, 347 U.S. 
260 (1954); Service v. Dulles, 354 U.S. 363 (1957). This very Court last 
year in Sangamon Valley Television Corp. v. United States, _U.S. App. 
D.C. __,269 F.2d 221 (1959), held that information imparted to members 
of a regulatory agency in a manner contrary to its own rules fatally taints 
the result of the proceedings. The Court's statement was unequivocal: 
"Agency action that substantially and prejudiciously violates the agency's 
rules cannot stand." 


2 Administrative Procedure Act Legislative History, 79th Cong., 2d Sess., 
S. Doc. 248, p. 198 (Report of the Committee on the Judiciary, S. Rep. 752). 
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The consideration of extra-evidentiary material uhrevealed and 
untested; the refusal of the agency to state the reason for the denial of 
the application; the denial of the basic right of comparative consideration 
— all vividly demonstrate the Board's desire to maintain for itself an 
administrative sanctuary within which its powers are unlimited by the 


principles of due process of law. 


| 
CONCLUSION | 
| 


For the foregoing reasons, the appellees submit that the District 
Court's order of March 8, 1960, should be affirmed in all respects. 


Respectfully submitted, 


THOMAS N. DOWD 
PIERSON, BALL & DOWD 
1007 Ring Building | 
Washington 6, D.C. 


Attorney for | 
Appellees John W. Rowe, et al. 
| 
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APPENDIX 


12 U.S.C. Section 1437(b) 


The Home Loan Bank Board which was, pursuant |to Reorganization 
Plan Numbered 3 of 1947, established and made a constituent agency of 
the Housing and Home Finance Agency shall, from August 11, 1955, cease 
to be such a constituent agency and shall be an independent agency (includ- 


ing the Federal Savings and Loan Insurance Corporation) in the executive 


branch of the Government: Provided, That the functions vested in the 


Chairman of said board under clause (2) of the last sentence of subsec- 


tion (b) of section 2 of said reorganization plan are transferred to said 
board. Notwithstanding any other provision of law, said board, the 
Chairman thereof except as herein otherwise provided, and the Federal 
Savings and Loan Insurance Corporation, respectively, shall have and 
may exercise all functions which they respectively had or could exercise, 
immediately prior to August 11, 1955 or immediately prior to June 24, 
1954. Said board shall annually make a report of its operations (includ- 
ing those of the Federal Savings and Loan Insurance Corporation) to the 
Congress as soon as practicable after the first day of January in each 
year. The name of the Home Loan Bank Board is gare? to "Federal 
Home Loan Bank Board". 
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FEDERAL ADMINISTRATIVE PROCEDURE ACT 


Public Law No. 404, 79th Congress, 2d Session, Ch. 324, approved June 
11, 1946; U.S.C. § 1001 et seq. 
* * 


* * 
Definitions 
Sec. 2. [5 US.C. § 1001]. As used in this Act — 


(a) Agency. — "Agency" means each authority (whe- 
ther or not within or subject to review by another agency) 
of the Government of the United States other than Congress, 
the courts, or the governments of the possessions, Terri- 
tories, or the District of Columbia. Nothing in this Act shall 
be construed to repeal delegations of authority as provided 
by law. Except as to the requirements of section 3, there 
shall be excluded from the operation of this Act (1) agencies 
composed of representatives of the parties or of representa- 
tives of organizations of the parties to the disputes deter- 
mined by them, (2) courts martial and military commis- 
sions, (3) military or naval authority exercised in the field 
in time of war or in occupied territory, or (4) functions 
which by law expire on the termination of present hostilities, 
within any fixed period thereafter, or before July 1, 1947, 
and the functions conferred by the following statutes: Selec- 
tive Training and Service Act of 1940; Housing and Rent Act 
of 1947; Contract Settlement Act of 1944; Surplus Property 
Act of 1944; Sugar Control Extension Act of 1947; and the 


Veterans' Emergency Housing Act of 1946. 
* * * * * 


* * * * * 


(e) License and licensing. — "License" includes the 
whole or part of any agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or 
other form of permission. "Licensing" includes agency 
process respecting the grant, renewal, denial, revocation, 
suspension, annulment, withdrawal, limitation amendment, 


modification, or conditioning of a license. 
* * * * * 


Public Information 


Sec. 3. [5 U.S.C. § 1002]. Except to the extent that 
there is involved (1) any function of the United States requir- 
ing secrecy in the public interest or (2) any matter relating 
solely to the internal management of an agency — 


(a) Rules. — Every agency shall separately state 
and currently publish in the FEDERAL REGISTER (1). de- 
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scriptions of its central and field organization including 
delegations by the agency of final authority and the estab- 
lished places at which, and methods whereby, the public 
may secure information or make submittals or requests; 
(2) statements of the general course and method by which 
its functions are channeled and determined, including the 
nature and requirements of all formal or informal pro- 
cedures available as well as forms and instructions as to 
the scope and contents of all papers, reports, or examina- 
tions; and (3) substantive rules adopted as authorized by 
law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to and served upon 
named persons in accordance with law. No person shall 
in any manner be required to resort to organization or 
procedure not so published. | 


(b) Opinions and orders. — Every agency shall 
publish or, in accordance with published rule, make avail- 
able to public inspection all final opinions or orders in the 
adjudication of cases (except those required for good cause 
to be held confidential and not cited as precedents) and all 
rules. 


(c) Public records. — Save as otherwise’ /required 
by statute, matters of official record shall in accordance 
with published rule be made available to persons properly 
and directly concerned except information held confidential 
for good cause found. 


* * a 


Sanctions and Powers 


Sec. 9 [5 U.S.C. $1008]. In the exercise of 
power or authority — 


(a) In general. — No sanction shall be imposed or 
substantive rule or order be issued except within jurisdic- 
tion delegated to the agency and as authorized by law. 


(b) Licenses. — In any case in which application 
is made for a license required by law, the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings required 
to be conducted pursuant to sections 7 and 8 of this Act or 
other proceedings required by law and shall make its de- 
cision. Except in cases of willfulness or those in| which 
public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any 
license shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention 


any 
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of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. In 
any case in which the licensee has, in accordance with 
agency rules, made timely and sufficient application for 
a renewal or a new license, no license with reference to 
any activity of a continuing nature shall expire until such 
application shall have been finally determined by the 


agency. 


Judicial Review 


Sec. 10. [5 U.S.C. $1009]. Except so far as 
(1) statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion — 


(a) Right of review. — Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 


(b) Form and venue of action. — The form of pro- 
ceeding for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs of prohibitory 
or mandatory'injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, and 
exclusive opportunity for such review is provided by law. 


(c) Reviewable acts. — Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly review- 
able shall be: subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


A-5 


(d) Interim relief. — Pending judicial review any 
agency is authorized, where it finds that justice so re- 
quires, to postpone the effective date of any action taken 
by it. Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury every 
reviewing court (including every court to which a|case 
may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court) is authorized 
to issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve status 
or rights pending conclusion of the review proceedings. 


sion and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional and 
Statutory provisions, and determine the meaning or ap- 
plicability of the terms of any agency action. It shall 

(A) compel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law; (2) contrary to constitutional |right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by law; 
(5) unsupported by substantial evidence in any case subject 
to the requirements of sections 7 and 8 or otherwise re- 
viewed on the record of any agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall re- 
view the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the 
rule of prejudicial error. 


(e) Scope of review. —So far as nt shall to deci- 


* * * 


FEDERAL HOME LOAN BANK BOARD 


WASHINGTON 25, D.C. 
FEDERAL HOME LOAN BANK SYSTEM 


FEDERAL SAVINGS AND LOAN 
101 INDIANA AVENUE, N. W. INSURANCE CORPORATION 
FEDERAL SAVINGS AND LOAN SYSTEM 


OFFICE OF a: Cn 
SECRETARY TO THE BOARD act 


Mr. Thomas N. Dowd 
1007 Ring Building 
Washington 6, D.C. 


Mr. J. W. Rowe 
319 South Garden Avenue 
Clearwater, Florida 


Gentlemen: 


Reference is made to the application of yourself and others for 
permission to organize a Federal savings and loan association in 
Largo, Florida, on which a hearing was held July 13, 1959. 


The Board, after careful consideration of the complete record of 
the cause and the merits of the application, has denied the appli- 
cation by the adoption of Resolution No. 12,823, authenticated 
copy of which is enclosed. 


For your information there is enclosed Resolution 12,822 in 


connection with the application of John B. Hoadley, et al., 
for permission to organize a Federal savings and loan association 


in Largo, Florida. 
h truly yours, 
-f Millard, Jr. ! — 


REGISTERED AIR MAIL - RRR Assistant Secretary 
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We shall in this reply brief take up the several contentions 
advanced by the Rowe appellees in support of the District 
Court’s judgment in the order in which they were made. 


I 


The Rowe appellees have made no real effort to refute the 
Board’s analysis of the HOLA and its scheme or the contempo- 
raneous and long-standing administrative construction of the 
statute known to and acquiesced in by Congress, all of which 
established that no hearings are required by the HOLA in the 
initial licensing area. They have instead stated conclusions 
without any analysis to support their conclusions; they have 
overstated the holdings of cases cited in support of their con- 
clusions and misstated the legal propositions for which the 
Board cited various authorities. 

Thus the Rowe appellees say (p. 8) that this Court in First 
National Bank of McKeesport v. Federal Home Loan Bank 
Board, 96 U.S. App. D.C. 194, 225 F. 2d 33, “held by way of 
dictum that hearings under the Administrative Procedure Act 
were required on applications for original charters * * *”, 
This is, of course, a gross exaggeration of what this Court said 
in that case. What this Court did was to assume that hearings 
were required in the initial licensing area for the purpose of 
determining whether hearings were required by the HOLA 
with respect to applications by existing associations for branch 
offices. Lest there be any misunderstanding as to this, we quote 
from the relevant portion of the Court’s opinion (225 F. 2d at 
36): 

While neither Section 5(e) nor any other section of the 
act specifically requires an agency hearing in granting 
an original charter, we may assume for the purposes of 
these cases that such a hearing is required in that 
instance. * * *. 
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* * * We think it clear that, even if it be assumed that 
Section 5(e) requires an agency hearing on the original 
grant, there is no such requirement on an application for 
the establishment of a branch. 


There can be no doubt that this Court did not hold, by way 
of dictum or otherwise, that hearings were required on original 
charter applications. That question was apparently delib- 
erately left open by the Court.? 

The Rowe appellees again say (p. 8) that the Supreme Court 
in Wong Yang Sung v. McGrath, 339 U.S. 33, held that even in 
the absence of an express hearing requirement “hearings under 
the Administrative Procedure Act were mandatory”. This is 
again a gross overstatement of the Supreme Court’s holding. 
As was pointed out in our opening brief (p. 19), the statute in 
Wong Yang Sung, to preserve its constitutionality, had been 
construed to require a hearing. The Supreme Court’s holding 
was that in such a situation the agency adjudication was re- 
quired by statute to be made on the record after opportunity 
for hearing and that therefore the provisions of sections 5, 7 
and 8 of the APA were applicable.* The Supreme Court did 


* The Rowe appellees attempt to leave the impression that the cases cited 
in our brief (pp. 9-10) do not support the proposition that hearings are 
not required by the HOLA. The cases were in fact cited only to establish 
the obvious proposition that, unless there is a statute which requires ad- 
Judications to be made on the record after opportunity for agency hearing, 
sections 5, 7 and 8 of the APA do not apply. 

*If the Court had not made such an assumption, the branch application 
case would have been an @ fortiori situation. 

* Adams v. Witmer, 271 F. 2d 29 (C.A. 9), cited by Rowe (p. 8) involved 
an effort by the Bureau of Land Management of the Department of Interior 
to cancel mining claims owned by appellant. Though the statute did not 
require hearings, the Court pointed out (271 F. 2d at 33) that “appellant’s 
right to his mining claims was a property right” and that therefore “the 
requirements of due process necessitate that he have a hearing before he 
can be deprived of that property right”. That case and Wong Yang Sung 
v. McGrath, 339 U.S. 33 are unlike the instant one in that here the Rowe 
appellees have no constitutional right to engage in the savings and loan 
business and therefore they are not protected by procedural due process. 
In any event, the requirements of procedural due process vary with the 
type of case involved and the APA is not the only means of satisfying due 
process, Marcello v. Bonds, 349 U.S. 302, 311; First National Bank of 
McKeesport v. Federal Home Loan Bank Board, supra at 36; National 
Lawyers Guild v. Brownell, 96 U.S. App. D.C, 252, 257, 225 F. 2d 552, 557. 
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not hold that hearings under the Administrative Procedure Act 
were always mandatory, for otherwise how could the Rowe ap- 
pellees explain the many case holdings that where hearings are 
not required by statute the provisions of the APA are not ap- 
plicable.* Indeed, under their analysis of the Wong Yang Sung 
holding, this Court’s holding in McKeesport, supra, was wrong. 

In this connection, the Rowe appellees have made no effort 
to show why the HOLA would be unconstitutional if it had 
provided explicitly, rather than implicitly, that hearings need 
not be granted on original charter applications. Without any 
analysis in the context of this case, they cavalierly say, “An 
application to engage in business is protected by the require- 
ments of due process and cannot be denied arbitrarily”, citing 
Schware v. The Board of Bar Examiners of the State of New 
Mezxico, 353 U.S. 232. The Schware case, in the first place, 
did not deal with an application to engage in business. It 
dealt with the right of a person who had chosen to follow the 
calling of the law to take a Bar examination. In the second 
place, it did not involve the question of procedural due proc- 
ess. Indeed, the Supreme Court explicitly said it found it un- 
necessary to decide that question. See Schware v. The Board 
of Bar Examiners of the State of New Mexico, supra, at 235, 
ftn. 2. The issue in Schware was whether the petitioner had 
received substantive due process in light of the refusal of the 
New Mexico authorities to permit him to take the Bar exami- 
nation because of past misconduct. This case, on the other 
hand, involves a group with existing occupations and profes- 
sions which seeks the privilege of operating a savings and loan 
association. It also involves a procedural question and not 
one relating to the merits of the denial of the Rowe appellees’ 
application. . 

Finally, the Board has never contended, as the Rowe appel- 
lees suggest (pp. 10-11), that, since Congress can charter sav- 
ings and loan associations indiscriminately, it has the same 
power. The Board, of course, must, and does, apply the stand- 
ards of section 5(e) of the HOLA in passing upon charter ap- 
plications. The point of the Board’s argument was only that 


‘The references in this brief to the non-applicability of the APA relate 
only to sections 5, 7 and 8 thereof. 
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Congress could constitutionally grant charters without hear- 
ings, in contradistinction to Congress’ inability to deport aliens 
without hearings, and that, in delegating its legislative power 
to charter savings and loan associations to the Board, Congress 
was not required by the Constitution to provide for hearings in 
this area. 

II 

The Rowe appellees second argument is that the Board’s 
failure to state reasons for the denial of their application vio- 
lated their right to due process. This contention is, of course, 
predicated on the assumption that they have a constitutional 
right to an APA hearing. Since we have shown that the pro- 
visions of the APA do not apply and that neither the HOLA 
nor the Board regulations require written decisions, their argu- 
ment necessarily falls. In any event, we take this opportu- 
nity to correct some of the inaccuracies appearing in their brief 
with respect to this contention. 

The Rowe appellees categorically state (p. 14) that this 
Court has jurisdiction under section 10 of the APA to review 
Board determinations on their merits. Lest silence be deemed 
acquiescense in this unsupported assertion, we wish to point 
out that there is no such issue present in this case. The action 
commenced by the Rowe appellees was not to review the merits 
of the Board’s determination, but to determine whether the 
procedures used by the Board were in accord with the law. 
Since there is no issue here relating to the merits of the Board’s 
determination,* there is no occasion for the Board to brief, or 
for this Court to pass on, that question. 


I 


The Rowe appellees contend that the alleged failure of the 
Board to hold a consolidated hearing and to consider their 
application on a comparative basis with that of the Hoadley 
group was in violation of their right to due process and that 
they did not waive such right. 


*We do not know why appellees complain (p. 18) about the conditions 
attached to the approval of the Hoadley application. These conditions were 
attached in accordance with the published regulations of the Board. See 
12 C.F.R. 543.2(d) (Supp. 42). 


5 


The position of the Rowe appellees seems to be, assuming the 
APA applies in the initial licensing area, that they have waived 
their right to have a hearing examiner, appointed pursuant to 
section 11 of the APA, preside at the hearing and their right to 
an initial, recommended or tentative decision with the con- 
comitant right to file either proposed findings and conclusions 
or exceptions to such decision. They now claim to be entitled 
to a new hearing, consolidated with that of the Hoadley group, 
presided over by a non-APA hearing examiner,’ and to a final 
written decision by the Board, complying with the terms of 
section 8(b) of the APA, setting forth in what respect the 
Hoadley group is more qualified than they to receive permis- 
sion to organize a Federal savings and loan association. 

Firstly, as was pointed out in our opening brief (pp. 10-21), 
neither the statute as written or constitutionally construed re- 
quires a hearing and for that reason none of the provisions of 
the APA are applicable here. 

Secondly, assuming that the APA does apply, we have never 
heard of a fractional APA hearing. Either the Rowe appellees 
waived their right to an APA hearing or they did not. Since 
they concede they have waived all their rights under the APA 
up to the point of the Board’s determination, they must neces- 
sarily be deemed to have waived all their APA rights. In this 
connection, it should be noted that the District Court order 
from which the appeal was taken and which they seek to have 
affirmed does not require a fraction of an APA hearing; it re- 
quires a complete APA hearing. 

Thirdly, contrary to their present contention (p. 18), the 
Rowe appellees knew from the very start that economic exclu- 
sivity was an issue in the case. Why else would they have 
filed their protest in respect of the Hoadley application stating 
that they proposed to show that “[their] group possesses more 
suitability for managing and handling a Federal Savings and 
Loan Association than the [Hoadley] group.” 

* If the Rowe appellees are suggesting that the Board must preside at any 
new consolidated hearing, they are wrong. The APA does not require the 


Board to preside at agency hearings. That function, even under section 
7 of the APA, may be delegated to subordinate officials. 
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Fourthly, again contrary to what appellees assert (p. 17), 
the procedure in any new consolidated hearing that might be 
ordered would be exactly the same as the one which was fol- 
lowed. The Hoadley group, the first applicant, would put in 
its case through appropriate witnesses and documents. The 
Rowe group would have the right to cross-examine to show that 
the Hoadley group was not qualified under section 5(e). The 
Rowe group would then put in its case attempting to show that 
it was qualified, and in fact had superior qualifications to that 
of the Hoadley group. The Hoadley group would have the 
right of cross-examination. The Board would then consider 
both applications simultaneously. This is what orderly pro- 
cedure would require and this in effect was the procedure fol- 
lowed by the Board in considering the Rowe and Hoadley 
applications, even though, under the statute and under Board 
regulations, it was not required to follow such procedure. The 
only difference is a technical one; there was no explicit order 
by the Board for consolidation. But consolidation there was 
in fact. The Rowe appellees, in complaining about the proce- 
dures that were followed, are truly exalting form over 
substance. 

Finally, as was said in our opening brief (p. 26), what the 
Rowe appellees are really complaining about is that the Board 
did not write a detailed decision in support of its denial of their 
application and the grant of Hoadley’s. But this they are en- 
titled to only if the APA governs here. Since it does not and 
since neither the statute nor the regulations require written 
decisions, there is no merit to the Rowe appellees’ claim in this 
regard. 

IV 


The Rowe appellees’ last contention is that the Board con- 
sideration of material outside of the hearing record violated 
their due process rights and the Board’s own regulations. 

Since the Rowe appellees have no statutory or constitutional 
right to operate a Federal savings and loan association, the 
Board, just as any regulatory agency in the banking field, has 
the right to consider every piece of available information to 
determine whether it would be in the public interest to charter 
a Federal savings and loan association. 
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Nor is there any merit to their contention that the Board’s 
consideration of material outside of the hearing record was in 
violation of its resolutions setting the hearings and of its regu- 
lations. The Board resolutions in question (J.A. 12-17) did 
not state that the Board’s decisions would be based on the 
“hearing records”. Each provided that the hearing officer 
should, as promptly as possible, transmit the complete hearing 
record to the Board and further provided that the Board would 
consider, not only the complete record of hearing, but “the 
complete record of the cause and issue its final order on the 
merits” (emphasis supplied). This language must be read in 
connection with the published Board regulations. 12 C.F.R. 
543.2(c) (Supp. 41), relating to hearings on applications for 
charters, explicitly refers to Board consideration of “any other 
information in its possession”. Other information in its pos- 
session includes that called for by 12 C.F.R. 501.10 (1959 Rev.) 
which provides: 


§ 501.10 Officers as agents. For the following pur- 
poses, officers and employees of a Federal Home Loan 
Bank, when designated by the Board, shall be the agents 
of the Board and the Federal Savings and Loan Insur- 
ance Corporation and the counsel of the Bank shall 
render to said agents such legal services as may be neces- 
sary to enable them properly to carry out such duties: 

(a) It shall be the specific duty of said agents to give 
consideration to applications pertaining to organization 
of Federal savings and loan associations, conversions, 
and insurance of accounts by the Federal Savings and 
Loan Insurance Corporation, together with such sup- 
plemental information as may be available to them, and 
promptly to make comments and recommendations 
upon such applications. Said agents shall transmit such 
applications to the Board, together with their com- 
ments and recommendations thereon. Such comments 
and recommendations shall be signed by the agents 
favoring same, and any agent disagreeing therewith shall 
make a separate report which shall be forwarded at the 
same time. An agent shall forward to applicants ad- 
vices of actions taken by the Board and the Federal 
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Savings and Loan Insurance Corporation upon applica- 
tions, and instructions and other communications from 
the Board and the Federal Savings and Loan Insurance 
Corporation.’ 


The Board’s field agent in submitting comments and rec- 
ommendations to the Board, with respect to charter appli- 
cations, obtains and forwards to the Board confidential credit 
reports relating to the individual applicants. Moreover, it 
was no secret to the Rowe appellees that the Board also con- 
siders the financial reports submitted by the applicants them- 


‘The Board in its opening brief (p. 15) may have misled the Rowe ap- 
pellees into thinking that there were no regulations of any kind, after 1949, 
dealing with Board consideration of reports by its field agents in respect of 
charter applications. The fact of the matter is that, since at least 1944 
there has been such a regulation in that part of the Code which relates to 
the Federal Home Loan Bank Board. Thus, 24 C.F.R. 2.5(b)(3) (1944 
Cum Supp), substantially similar to the regulation now contained in 12 
C.F.R. 501.10, read : 

“(3) Officers as agents. For the following purposes, the Officers of a 
Bank, and any employee thereof designated by the Governor, shall be the 
agent of the Federal Home Loan Bank Administration, the Federal Savings 
and Loan Insurance Corporation and the Home Owners’ Loan Corporation 
and the counsel of the Bank shall render to said agents such legal services 
as may be necessary to enable them to properly carry out such duties: 

“It shall be the specific duty of said agents to give consideration to ap- 
plications for charters for Federal savings and loan associations, conver- 
sions, insurance of accounts by the Federal Savings and Loan Insurance 
Corporation, and investments by the Home Owners’ Loan Corporation in 
savings and loan associations and to promptly make comments and recom- 
mendations upon such applications. Said agents shall transmit to the Fed- 
eral Home Loan Bank Administration's district examiner, together with their 
comments and recommendations thereon, applications for conversion in- 
surance and for investments by the Home Owners’ Loan Corporation in sav- 
ings and loan associations, and shall transmit direct to the Governor, to- 
gether with their comments and recommendations thereon, applications for 
charters for Federal savings and loan associations. Such comments and 
recommendations shall be signed by the agents favoring same, and any agent 
disagreeing therewith shall make a separate report which shall be for- 
warded at the same time. An agent shall forward, when requested by the 
Governor, advice of action taken by the Federal Home Loan Bank Admin- 
istration, the Federal Savings and Loan Insurance Corporation, and the 
Home Owners’ Loan Corporation upon applications, and instructions and 
other communications from the Federal Home Loan Bank Administration, 
the Federal Savings and Loan Insurance Corporation, and the Home Own- 
ers’ Loan Corporation to the applicant or institution. 
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selves on a confidential basis and that these financial reports 
are never made part of any hearing record. 

Finally, the Rowe appellees suggest (pp. 3, 18) that there is 
something pernicious and unlawful about Board consultation 
with the hearing officer in the consideration of charter ap- 
plications. There is, of course, nothing in the HOLA or Board 
regulations which prohibits such consultation. Nor does the 
APA contain any provision to that effect." Indeed, section 
5(c) of the APA, relating to separation of functions, has an 
express exception to the co-mingling of agency functions with 
respect to agency consideration of initial licensing applications. 
The APA therefore explicitly sanctions the very practice fol- 
lowed by the Board in the consideration of charter applications. 
It also sanctions Board consideration of the views and recom- 
mendations of its Division of Operations and of the General 
Manager of the Insurance Corporation. 

Manifestly, the procedures followed by the Board in this 
case were strictly in accord with the statute and Board regula- 
tions. Indeed, the Board granted every request made by the 
Rowe appellees and followed the procedures requested by them 
even though it was not required to do so either by the statute 


or by its regulations. 


“It may be that the appellees have confused the HOLA with the Com- 
munications Act of 1934, as amended (48 Stat. 1064, 47 U.S.C. 151 et seq.), 
and particularly with 47 U.S.C. 409(c) (1). 
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CONCLUSION 


For the reasons stated in our opening brief and this reply 
brief appellants respectfully submit that the order of the Dis- 
trict Court should be reversed and the case remanded for the 
entry of an order of dismissal. 

Respectfully submitted. 

Ray E. DovcHerty, 

Pavut E. McGraw, 

Max WILFAND, 

Attorneys for Appellants, 
Federal Home Loan Bank Board, 
101 Indiana Avenue N.W.., 
Washington 26, D.C. 
Of counsel: 
Tuomas H. CreIGHTON, Jr., 
General Counsel, 
Federal Home Loan Bank Board. 
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DISTRICT OF COLUMBIA 


CONSOLIDATED JOINT APPENDIX 


CIVIL DOCKET 
Unrrm> Srarzs Distzicr Covrr ror THs Disraicr or CoLumaEia 
Date and Proceedings 


1959 Deposit for cost by. 

Dec.7 Complaint, appearance; filed. 

Dec. 7 Summons, copies (6) and copies (6) of Complaint issued. Al! 
defts ser. 12-8-59; U.S. atty ser. 12-7-59; Atty Gen. ser. 12-14-59. 

Dec. 7 Motion for Preliminary injunction; P&A; Notice M.C. 12-14-59; 
filed. 

Dec. 14 Motion of defts to dismiss; Affidavit; Exhibits (7); ¢/m 
12-14-59, M.C. 12-14-59; filed. 


(1) 
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Dec. 14 Opposition of defts to pltffs motion for preliminary injunction 
and in support of defts motion to dismiss; c/m 12-14-59; filed. 

Dec. 15 Affidavit of Thomas N. Dowd, in support of application for Tem- 
porary Restraining Order ; filed. 

Dec. 22 Opposition of pltffs to defts motion to dismiss; ¢/m 12-21-59; 
filed. 

Dec. 29 Motion of pitffs for summary judgment; c/m 12-29-59; M.C. 12- 
29-59; filed. 

Dec. 30 Opposition of pltffs to defts motion to dismiss; c/m 12-21-59; 
filed. 

1960 

Jan. 11 Motion of deft to dismiss treated as motion for Summary Judg- 
ment argued and taken under advisement; motion of pltff for summary 
judgment argued & taken under advisement. (Rep. by George Davis) ; 
McGarraghy, J. 

Jan. 21 Appearance of Lowen J. Bradford as counsel for plitf.; filed. 

Jan. 21 Memorandum of Opinion granting pltf’s. motion for summary 
judgment and denying defts motion to dismiss: (N) McGarraghy, J. 

Jan. 26 Transcript of proceedings, 1-11-60 pp. 1-33; (Rep. George G. 
Davis, Jr.) (Clerks Copy) ; filed. 

Jan. 28 Motion of John B. Hoadley, Harold R. Gerberich, Ray Gavin 
Harrison, Robert J. McDermott, Scott W. Norris, James Frederick 
Ramsden and Alec White for leave to intervene, (Tower Bldg.) P&A; 
Exhibit; c/m 1-28-60. Appearance of Roger Robb, Linton, M. Collins, 
Deposit by Robb, $5.00: M.C. 1-28-60: filed. 

Feb. 2 Opposition of pltffs to motion to intervene, ¢/m 2-2-60; filed. 

Feb. 2 Opposition of pitff to motion for summary judgment by applicant 
intervenors, ¢/m 2-2-60; filed. 

Feb. 18 ‘Appearance of Max Wilfand as atty for deft #1; filed. 

Feb. 19 Motion to intervene heard and granted. (Order to be presented). 
(Rep. Mallon) ; McGarraghy, J. 

Feb. 24 Order granting motion of intervenor to intervene. (N) Me- 
Garraghy, J. 

Feb. 26 Motion of defts for reconsideration & reargument; P&A; Mem- 
orandum in support of intervenors’ motion for summary judgment; ¢/s 
2-26-60 M.C. 2-26-60; filed. 

Mar. 2 Points and authorities of plfts in opposition to defts motion for 
reconsideration and reargument; ¢/m 3-2-60; filed. : 

Mar. 2 Points and authorities of pltfs in opposition to defts memoran- 
dum in support of intervenors motion for summary judgment: c/m 
3-2-60; filed. 

Mar. 3 Motion of intervenors for Summary judgment; P&A; ¢/m 1-28-80; 
filed. 

Mar. 8 Order granting pltff’s motion for Summary Judgment; denying 
defts’ motion to dismiss and intervenors’ motion for summary judgment ; 
and setting aside resolutions of the Board granting Hoadley application 
and denying pltffs’ application; and ordering deft. Board to conduct 
comparative hearing. (N) McGarraghy, J. 

Mar. 10 Notice of appeal by intervenors from order 3-8-60; deposit by 
R. Robb $5.00 copies to Bradford & Wilfand ; filed. 
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Mar. 10 Notice of appeal by defts from order 3-8-60 copies to R. Robb & 
Bradford (no dep. Gov’t) ; filed. 

Mar. 10 Cost bond on appeal of intervenors in sum of $250.00 with 
Travelers Indemnity Co. approved ; filed. 

Mar. 11 Motion of defts & Intervenor defts to transmit Record on Ap- 
peal ; ¢/s 3-11-60; filed. 

Mar. 14 Order granting motion for order directing Clerk to transmit 
original papers in file to U.S. Court of Appeals, within 3 days (371/ 
N); (N) Hart, J. 


Filed December 7, 1959 
IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3456-59 


Joun W. Rowe, 319 South Garden Avenue, Clearwater, Fla. ; 
JosepH H. Roserts, 264 NW., 14th Street, Largo, Fla.; 
Cart CLEVELAND, 18 Belle Meade Circle, Largo, Fla.; JoHNn 
C. Laurance, 404 South Seminole Boulevard, Largo, Fla.; 
Houserr E. Tieton, 212 Harrison Avenue, Belleair Beach, 
Fla.; Wiit1am S. Drews, 105 Harbor Bluff Drive, Largo, 
Fla.; Donatp E. Buzaxuey, 413 Cleveland Street, Clear- 
water, Fla., PLAINTIFFS 
v. 


FeorraL Home Loan Banx Boarp, 101 Indiana Avenue NW., 
Washington, D.C. and Ausert J. Ropertson, Ira A. Dixon, 
Wiu1aM J. Hauuanan, individually and as members of the 
Federal Home Loan Bank Board, 101 Indiana Avenue NW., 
Washington, D.C., DEFENDANTS — 

COMPLAINT FOR DECLARATORY JUDGMENT AND 
INJUNCTIVE RELIEF 
1. This action, as hereafter more fully appears, arises under 

the Home Owners’ Loan Act of 1933, as amended, 48 Stat. 128, 

12 USC 1461 et seq., Title IV of the National Housing Act of 

1934, as amended, 48 Stat. 1255, 12 USC 1724, the Due Process 

Clause of the 5th Amendment to the Constitution of the 

United States and Sections 7 and 8 of the Administrative Pro- 

cedure Act (5 USC 1006, 1007). This Court has jurisdiction 

of this cause under Title 28, United States Code, Sections 1331 
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and 2201; and Title 5, United States Code, Section 1009 (Sec- 
tion 10 Administrative Procedure Act); and Sections 11-305, 
11-306 D.C. Code. 

2. Defendant Federal Home Loan Bank Board is an inde- 
pendent agency of the United States, created pursuant to 
Title 12, United States Code, Section 1437, as amended. The 
named individuals constitute the members of the Federal Home 
Loan Bank Board. Pursuant to Section 1464(a) of Title 12, 
United States Code, the Board regulates the organization and 
operation of Federal savings and loan associations, subject, in- 
sofar as pertinent here, to the restriction of subsection (e) of 
the above-referred-to Section 1464, pertaining to qualifications 
of incorporators and the selection of localities. The Board 
issues permissions to organize savings and loan associations 
and charters for these associations. The offices of the Board 
are located at 101 Indiana Avenue, Northwest, Washington, 
DC. 

3. Plaintiffs are a group of individuals who have applied to 
the defendant Board for permission to organize a Federal 
savings and loan association to be located at Largo, Florida. 
Plaintiffs’ application was filed on March 30, 1959. At the time 
of the filing of the plaintiffs’ application, there was already on 
file with the Board an application of John B. Hoadley, et al., for 
permission to similarly organize an association at Largo. 
With two applications requesting similar permission pending 
before it, the Board on April 3, 1959, designated for hearing 
the application of the Hoadley group before one of the Board’s 
hearing officers. Two months later, on June 5, 1959, the 
Board set down for hearing the plaintiff's application before a 
different hearing officer in a separate proceeding. Counsel for 
plaintiffs appeared at the hearing on the Hoadley application 
and requested that the Board withhold any action until it had 
before it the complete record of both cases. 

: 4, After the completion of both proceedings, no proposed de- 

cision was issued and on October 2, 1959, the Board adopted 
two resolutions. One (No. 12,822) in its operative portions 
provided as follows: 


“Waereas, the Federal Home Loan Bank Board, 
upon consideration of the complete records and merits 
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of said applications has determined that a necessity 
exists for only one new savings and loan facility in the 
area to be served, that there is a reasonable probability 
of the usefulness and success of the proposed Federal 
savings and loan association to be established by John 
B. Hoadley, et al., and that said proposed Federal sav- 
ings and loan association can be established in such lo- 
tality without undue injury to properly conducted ex- 
isting local thrift and home-financing institutions 
serving the area; and 

Wuereas, the Federal Home Loan Bank Board has 
determined that the demonstrated necessity and the 
purposes of Title IV of the National Housing Act, as 
amended, and the Home Owners 


tion of John B. Hoadley, et al.; 

Now, THEREFORE, IT IS RESOLVED That the application 
of John B. Hoadley, et al., for permission to organize a 
Federal savings and loan association in Largo, Florida, 
is hereby approved, subject to the applicants complying 


with such conditions as shall be established by further 
action of this Board.” 


The other (No. 12,823) in its operative portion provided as 
follows: 


“Waereas, the Federal Home Loan Bank Board, 
upon consideration of the complete records and merits 
of said applications, has determined that a necessity ex- 
ists for only one new Federal Savings and loan associa- 
tion in the area: to be served, that the purposes of Title 
IV of the National Housing Act, as amended, and the 
Home Owners’ Loan Act of 1933, as amended, can best 
be served by granting the application of John B. Hoad- 
ley, et al., and denying the application of J. W. Rowe, 
et al.; 

Now, THEREFORE, IT 1S RESOLVED That the application 
of J. W. Rowe, et al., for permission to organize a Fed- 
eral savings and loan association in Largo, Florida, is 
hereby disapproved.” 
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Thus, the Board, having conducted two separate proceedings, 
concluded that only one loan association could be authorized 
in Largo and arbitrarily granted the application of John B. 
Hoadley, et al., and denied the application of plaintiffs. 
Neither resolution of the Board contained any basic or ultimate 
facts, reasons or statements indicating how the Board has dis- 
tinguished between what it had simultaneously determined to 
be two mutually exclusive applicants for the purpose of select- 
ing one over the other. 

5. Following the Board’s action, plaintiffs petitioned the 
Board for reconsideration of its resolutions pointing out that 
the Board erred in: 

(a) Not consolidating the two applications for comparative 
hearing once the Board had determined as a preliminary mat- 
ter that only one could be granted. It was further alleged that 
a@ mere “simultaneous decision” in two different proceedings 
does not meet the due process requirement which make man- 
datory a comparative hearing on mutually exclusive applica- 
tions. 

(b) Not considering these mutually exclusive applications 
on a comparative basis vis-a-vis each other on all pertinent 
points of difference. 

(c) Denying plaintiffs’ due process rights by arbitrarily se- 
lecting another applicant without the application of rational 
standards of judgment and justification. 

(d) Denying plaintiffs’ constitutional and statutory rights 
under the Administrative Procedure Act by not setting forth 
facts and findings, which would support the Board’s con- 
elusions. 

Plaintiffs also requested the Board to stay its actions pend- 
ing a resolution of the Petition for Reconsideration. On No- 
vember 24, 1959, the plaintiffs were informed by the Board that 
on November 20, 1959, it had denied both of these petitions 
(Resolution No. 12,936). Again, no facts, statements or rea- 
sons were given for this denial. 

6. Since the Board’s rules do not provide for involuntary 
revocation of charters issued after permission to organize has 
been granted and since the Board in its resolution has deter- 
mined that only one savings and loan association is needed in 
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Largo, Florida, plaintiffs will in effect be precluded from ever 
receiving a charter if, as a result of these proceedings, they 
should become the successful applicant. Insofar as the Hoad- 
ley group is concerned, the public interest requires that no 
savings and loan association operate under a cloud of uncer- 
tainty. Therefore, should the Hoadley group be granted a 
charter prior to the determination of the instant proceedings, 
immediate and irreparable injury, loss and damage to the plain- 
tiffs will result. 

7. The plaintiffs have no adequate remedy other than the 
declaratory and injunctive processes of this Court. 

WHEREFORE, plaintiffs pray: 

(a) That this Court declare that the Federal Home Loan 
Bank Board, and the named individuals constituting that 
Board, acted without legal authority, and that such actions 
were unlawful, arbitrary and an abuse of discretion insofar as: 

i. The resolutions of the Board granted one of two mutu- 
ally exclusive applications without a comparative consideration 
in @ consolidated hearing in violation of the plaintiffs’ due 
process rights. 

ii. These resolutions granted the Hoadley application and 
denied the plaintiffs’ application without any findings of basio 
facts based on evidence for such actions in violation of Sections 
7 and 8 of the Administrative Procedure Act (60 Stats. 241, 
242, 5 USC 1006, 1007). 

iii. The resolutions of the Board granting the application of 
the Hoadley group and denying the plaintiffs’ application con- 
tain no findings whatsoever as to what differences existed be- 
tween these two mutually exclusive applications which led the 
Board to grant the application of one and deny the application 
of the other. 

iv. These resolutions denied the plaintiffs’ application with- 
out giving any grounds or facts to support that action. 

v. The resolution of the Board denying plaintiffs’ Petition 
for Reconsideration contains no reasons for such denial, even 
though the plaintiffs presented legal arguments upon which the 
Board had not previously passed. 

(b) That the Court set aside the Board’s resolutions grant- 
ing the Hoadley application and denying the plaintiffs’ applica~ 

545419—60—2 
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tion, and that the defendants be required to conduct a com- 
parative hearing on plaintiffs’ application in consolidation with 
the application of John B. Hoadley, et al., for purposes of de- 
termining which of these mutually exclusive applications will 
best serve the purposes of Title IV of the National Housing 
Act, as amended, and the Home Owners’ Loan Act of 1933, as. 
amended. 

(c) That defendants be required in reaching such determina- 
tion of said comparative hearing to set forth the basic and 
ultimate facts upon which they base their ultimate selection of 
one of the two mutually exclusive applicants over the other. 

(d) That defendants be enjoined and restrained, pendante 
lite and permanently, from issuing a charter to the Hoadley 
group pending the determination of the instant proceedings. 

(e) And for such other relief as the Court in its discretion 
may deem just and proper. 

Presson, Batt & Dowp 
By (S) Thomas N. Dowd 
Tomas N. Dowp 
Attorney for Plaintiffs. 
1007 Ring Building, 
Washington 6, D.C. 


In the United States District Court for the 
District of Columbia 


Civil Action No. 3456-59 


J. W. Rowe, ET AL., PLAINTIFFS 
v 


FeperaL Home Loan Banx Boarp, 101 Indiana Avenue, N.W., 
Washington, D.C., and Auserr J. Roserrson, Ira A. Drxon, 
Wriu1am J. Hatwanan, individually and as members of 
the Federal Home Loan Bank Board, 101 Indiana Avenue, 
NW., Washington, D.C., ppFENDANTS 


VERIFICATION 


Dierrict or CoLUMBIA ss: 


Thomas N. Dowd, being duly sworn deposes and says that 
he is the attorney in fact for the plaintiffs in this case and 
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that he has read the foregoing complaint and he knows the 
contents thereof; and that the same are true of his own 
knowledge. 

[sBaL] (S) Thomas N. Dowd 

THomas N. Down, 
Attorney in Fact. 

Subscribed and sworn to before me this 7th day of Decem- 
ber, 1959. 

My Commission Expires March 14, 1963. 


Dar ene K. Gitt, 
Notary Public, District of Columbia. 


MOTION TO DISMISS—FILED DECEMBER 14, 1959 


Come now the defendants and respectfully move the Court 
pursuant to Rule 12(b) of the Federal Rules of Civil Pro- 
cedure to dismiss the action on the grounds that the Court 
lacks jurisdiction over the subject matter and that the com- 
plaint fails to state a claim upon which relief can be granted. 

This motion is based on the attached affidavit of Grenville 


L, Millard, Jr., and upon the complaint. 

The court is respectfully referred to the defendants’ Mem- 
orandum in Opposition to Plaintiffs’ Motion for Preliminary 
Injunction and in Support of Defendants’ Motion to Dismiss. 


Ray E. DoucHerty 
Mose SILVERMAN 
Ausion W. FENDERSON 
Attorneys for Defendants, 
Federal Home Loan Bank Board, et al., 
101 Indiana Avenue, N.W., Washington 25, D.C. 


Of Counsel: 


Tuomas H. CreicHTon, Jr. 
General Counsel, 
Federal Home Loan Bank Board. 
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AFFIDAVIT OF GRENVILLE L. MILLARD, JR. 


District oF CoLuMBIA, ss: 


Grenville L. Millard, Jr., being first duly sworn on oath, 
deposes and says that he is Assistant Secretary to the Federal 
Home Loan Bank Board and that in such capacity he has cus- 
tody of the files and records of said Board. 

According to the files and records, John B. Hoadley, et al., 
filed with the Board an application for permission to organize 
a Federal savings and loan association at Largo, Florida, on 
December 11, 1958. Notice of hearing on the application of 
the Hoadley group was published on April 16, 1959 and the 
hearing thereon set for May 18, 1959, by Board Resolution 
No. 12390, dated April 3, 1959, and attached hereto as Exhibit 
No. 1. The hearing was begun on May 18 and completed on 
May 20, 1959. 

On March 30, 1959, plaintiffs filed with the Board their ap- 
plication for permission to organize a Federal savings and loan 
association. Notice of hearing on said application was pub- 
lished on June 17 and 18, 1959 and the hearing was set for July 
13, 1959, by Board Resolution No. 12462, dated May 12, 1959, 
as amended by Board Resolution No. 12484, dated May 26, 
1959. Copies of said resolutions are attached hereto respec- 
tively marked Exhibits Nos. 2 and 3. The hearing was held 
beginning on the date set. 

Plaintiff Rowe appeared as a protestant at the Hoadley 
hearing. He moved “to delay a final determination of this 
application until such time as our application has been heard 
and there has been an opportunity for the Board to consider 
the two of them together”, as shown by the following excerpt 
from the record of the hearing: 


“Mr. Mutpoon. Mr. Rowe, did you wish to be heard 
at this time? 

“Mr. Rowse. Yes. 

“May it please the Hearing Officer, I have been here 
for three days and as reflected by the record, my name 
is J. W. Rowe, and I represent the W. S. Weightman, 
et al, protestant group. 
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“Although there is no statutory provision which 
would confer this privilege upon me, I feel, in all fair- 
ness to the Board and to the groups who have applied 
for a charter in this general area, that it would be better 
if the Board had all of the testimony to be offered by 
both groups before it made a final determination on this 
charter. 

“Mr. McDermorr. I am going to object. 

“Mr. Rowe. Let me finish. 

“Therefore, I ask and move the Board to delay a 
final determination of this application until such time 
as our application has been heard and there has been an 
opportunity for the Board to consider the two of them 
together. 

“Mr. Muutpoon. Yes, Mr. McDermott? 

“Mr. McDermorr. Inasmuch as it was the under- 
standing at the beginning that there would be no ques- 
tion come up in this hearing regarding another group 
as opposing the group as such, nor the characters of 
them as against the characters of us, and that is the 
point of the portion of Mr. Rowe’s statement that was 
injected in the record, I ask that that portion of the 
record be stricken. 

“Mr. Muipoon. It is my understanding that this is 
made in the form of a motion to the Board to defer de- 
termination of the outcome of this hearing until your 
hearing has been completed if there is such a hearing. 

“Mr. Rowe. That is right, and I understand there is 
no statutory provision which would confer such a 
privilege on me.” 

On October 2, 1959, after consideration of the records made 
at both hearings and in accordance with the motion made by 
Rowe at the Hoadley hearing, the Hoadley application was 
granted by Board Resolution No. 12,822, copy of which is at- 
tached hereto as Exhibit No. 4 and the plaintiffs’ application 
was disapproved by Board Resolution No. 12,823, copy of 
which is attached hereto as Exhibit No.5. By Board Resolu- 
tion No. 12,822-A, dated October 2, 1959, copy. of .which is 
attached hereto as Exhibit No. 6, the Board established con- 
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ditions to be met by the Hoadley group prior to issuance of the 
Charter. 

Petitions for a stay and for reconsideration, dated November 
9, 1959, were filed by plaintiffs and were denied by the Board 
on November 20, 1959, by Board Resolution No. 12,936, copy of 
which is attached hereto as Exhibit No. 7. 

On December 3, 1959, the Hoadley group filed its petition for 
Charter with the Board submitting evidence of compliance 
with the law and with the conditions imposed by the Board. 
The Board has not acted upon the petition. 


Grenvinie L. Miao, Jr. 
Subscribed and sworn to before me on this 14th day of 
December, 1959. 
[seax] Cuartes M. Dunn, 
Notary Public. 


My commission expires: Nov. 1, 1962. 


[Exhibit No. 1] 
FEDERAL HOME LOAN BANK BOARD 
No. 12390. Date: April 3, 1959 


Ir Is HEREBY RESOLVED That, in accordance with the request 
of the applicants, pursuant to Section 542.2 of the Rules and 
Regulations for the Federal Savings and Loan System and up- 
on submission of publisher’s affidavit of publication of notice 
of such hearing, a hearing shall be held in Room 827, Federal 
Home Loan Bank Board Building, Washington, D.C., on Mon- 
day, the eighteenth day of May, 1959, at ten o’clock in the fore- 
noon, before a Hearing Officer upon the application, dated De- 
cember 11, 1958, of John B. Hoadley, Erastus J. George, Harold 
R. Gerberich, Ray Gavin Harrison, Robert J. McDermott, 
Scott W. Norris, James Frederick Ramsden, and Alec White, 
for permission to organize a Federal savings and loan associa- 
tion to be located in Largo, Florida. Such affidavit of publica- 
tion of notice shall be filed with the Federal Home Loan Bank 
Board at least ten days before the date of said hearing. 

Ir IS FURTHER RESOLVED That the notice of hearing, herein- 
above referred to, shall be published not less than twenty days 
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before the date fixed herein for the hearing, shall be in the fol- 
Jowing form: 

“Notice is hereby given that the applicants listed be- 
low have applied to the, Federal Home Loan Bank 
Board for permission to organize a Federal savings and 
loan association to be located in Largo, Florida. 

“A hearing will be. held on the application at ten 
o’clock in the forenoon on * * * in Room 827, Federal 
Home Loan Bank Board Building, Washington, D.C. . 
Written notice of intention to appear in person or by at- 
torney to protest the application and specific objections 
to the application should be filed with the Federal Home 
Loan Bank Board at least 10 days before the date of the 
hearing. Any interested person may appear in person 
or by attorney and submit any evidence at such hearing 
pertinent to the questions at issue. In lieu of such ap- 
pearance, evidence may be submitted in writing. 

John B. Hoadley, Erastus J. George, Harold R. Ger- 

berich, Ray Gavin Harrison, Robert J. McDermott, 

Scott W. Norris, James Frederick Ramsden, Alec 

White” ; sac 
shall be published in a newspaper printed in the English. lan- 
guage of general circulation in Largo, Florida; and a copy of 
such notice shall promptly, upon the receipt by the applicant 
of a copy of this resolution, be mailed to the Comptroller of 
the State of Florida. 

Ir Is FURTHER RESOLVED That notice of intention to appear 
at such hearing and specific objections to the application should 
be filed with the Secretary to the Federal Home Loan Bank 
Board at least ten days before the date of such hearing. Any 
interested person may appear in person or by attorney and sub- 
mit any evidence at such hearing pertinent to the questions at 
issue: ‘In lieu of such appearance, evidence may be submitted 
in writing. 

Iv 1g FURTHER RESOLVED That the said Hearing Officer shall 
have complete charge of said hearing; may receive, admit, 
allow, exclude and deny petitions, briefs and ev‘dence, includ- 
ing.the hearing of testimony according to the rules of evidence 
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governing civil proceedings in matters not involving trial by 
jury in the courts of the United States, provided, however, 
that such rules may be relaxed by the said Hearing Officer in 
order to promote the just determination of the ultimate issue; 
may make rulings and note exceptions, but shall not have 
power to decide any motion to dismiss the proceedings or other 
motion that involves final determination of the ultimate issue; 
may hear arguments; may adjourn the said hearing from time 
to time, if, in his judgment, it is desirable to the orderly conduct 
of the said hearing or to promote the just determination of the 
ultimate issue; shall order the preparation of a record, includ- 
ing 8 transcript of the testimony and evidence presented; and 
may-do all such things and have all such powers as are neces- 
sary or proper to the orderly conduct of said hearing or to 
promote the just determination of the ultimate issue, but shall 
not have power to finally determine the ultimate issue. 

Ir 1s FURTHER RESOLVED That, after the close of the hearing 
and as soon as the transcript of the testimony has been pre- 
pared, all parties desiring to do so may obtain copies of such 
transcript from the Reporting Company at their own expense. 

Ir 1s FURTHER RESOLVED That, after briefs and all material 
incorporated in the record have been received, the Hearing 
Officer shall as promptly as possible transmit to the Board the 
complete record of the hearing, including briefs and all exhibits 
and other material received in evidence. 

Ir Is FURTHER RESOLVED That the Federal Home Loan Bank 
Board will consider the complete record of the cause, and issue 
its final order-upon: the merits approving or disapproving the 
application of John B. Hoadley, et al., for permission to organ- 
ize a Federal savings and loan association to be located in 
Largo, Florida, and 

Ir 18 FURTHER RESOLVED That the Secretary shall promptly 
furnish to the said John B. Hoadley, and to each of the signers 
of the Application for Permission to Organize, by registered 
mail, return receipt requested, a copy of this resolution. 

By the Federal Home Loan Bank Board. 

[SEAL] (S) Harry W. Caulsen 

Harry W. CautseN 
Secretary. 
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[Exhibit. No. 2] 
FEDERAL HOME LOAN BANK BOARD 
No. 12462. Date: May 12, 1959 


Ir 18 HEREBY RESOLVED That, upon submission of the re- 
quired evidence of publication of notice of such hearing, in 
accordance with Section 543.2 of the Rules and Regulations 
for the Federal Savings and Loan System, a hearing shall be 
held in any event, in Room 827, Federal Home Loan Bank 
Board Building, Washington, D.C., on Monday, the fifteenth 
day of June, 1959 at ten o'clock in the forenoon, before a Hear- 
ing Officer upon the application, dated January 12, 1959, as 
amended February 6, 1959, of W. S. Wightman, Lew J. Prosser, 
Carl Cleveland, J. W. Rowe, H. E. Tipton, Donald E. Bleakley, 
Joseph H. Roberts, John C. Laurance, and Wm. S. Dews, for 
permission to organize a Federal savings and loan association 
to be located in Largo, Florida. Such affidavit of publication 
of notice shall be filed with the Federal Home Loan Bank 
Board at least ten days before the date of said hearing. 

Iv Is FURTHER RESOLVED That the notice of hearing, herein- 
above referred to, shall be published not less than twenty days 
before the date fixed herein for the hearing, shall be in the fol- 
lowing form: 

“Notice is hereby given that the applicants listed be- 
low have applied to the Federal Home Loan Bank Board 
for permission to organize a Federal savings and loan 

association to be located in Largo, Florida. 

“A hearing will be held on the application at ten 
o’clock in the forenoon on * * * in Room 827, Federal 

Home Loan Bank Board Building, Washington, D.C. 

Written notice of intention to appear in person or by 

attorney to protest the application and specific objec- 

tions to the application should be filed with the Federal 

Home Loan Bank Board at least 10 days before the date 

of the hearing. Any interested person may appear in 

person or by attorney and submit any evidence at such 

hearing pertinent to the questions at issue. In lieu of 

such appearance, evidence may be submitted in writing. 
545419—60-—8 
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W. S. Wightman, Lew J. Prosser, Carl Cleveland, J. W. 
Rowe, H. E. Tipton, Donald E. Bleakley, Joseph H. 
Roberts, John C. Laurance, Wm. S. Dews”; 


shall be published in a newspaper printed in the English 
language of general circulation in Largo, Florida; and a copy 
of such notice shall promptly, upon the receipt by the appli- 
cant of a copy of this resolution, be mailed to the Comptroller 
of the State of Florida. 

Ir IS FURTHER RESOLVED That notice of intention to appear 
at such hearing and specific objections to the application 
should be filed with the Secretary to the Federal Home Loan 
Bank Board at least ten days before the date of such hearing. 
Any interested person may appear in person or by attorney and 
submit any evidence at such hearing pertinent to the questions 
at issue. In lieu of such appearance, evidence may be sub- 
mitted in writing. 

Ir 1S FURTHER RESOLVED That the said Hearing Officer shall 
have complete charge of said hearing; may receive, admit, 
allow, exclude and deny petitions, briefs and evidence, includ- 
ing the hearing of testimony according to the rules of evidence 
governing civil proceedings in matters not involving trial by 
jury in the courts of the United States, provided, however, 
that such rules may be relaxed by the said Hearing Officer in 
order to promote the just determination of the ultimate issue; 
may make rulings and note exceptions, but shall not have 
power to decide any motion to dismiss the proceedings or other 
motion that involves final determination of the ultimate issue; 
may hear arguments; may adjourn the said hearing from time 
to time, if, in his judgment, it is desirable to the orderly con- 
duct of the said hearing or to promote the just determination 
of the ultimate issue; shall order the preparation of a record, 
including a transcript of the testimony and evidence presented; 
and may do all such things and have all such powers as are 
necessary or proper to the orderly conduct of said hearing or to 
promote the just determination of the ultimate issue, but shall 
not have power to finally determine the ultimate issue. 

Ir 18 FURTHER RESOLVED That, after the close of the hearing 
and as soon as the transcript of the testimony has been pre- 
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pared, all parties desiring to do so may obtain copies of such 
transcript from the Reporting Company at their own expense. 

Ir 18 FURTHER RESOLVED That, after briefs and all material 
incorporated in the record have been received, the Hearing Of- 
ficer shall as promptly as possible transmit to the Board the 
complete record of the hearing, including briefs and all ex- 
hibits and other material received in evidence. 

Ir 18 FURTHER RESOLVED That the Federal Home Loan Bank 
Board will consider the complete record of the cause, and issue 
its final order upon the merits approving or disapproving the 
application of W. S. Wightman, et al., for permission to organ- 
ize a Federal savings and loan association to be located in 
Largo, Florida; and 

Ir 1S FURTHER RESOLVED That the Secretary shall promptly 
furnish to the said W. S. Wightman, et al., and to each of the 
signers of the Application for Permission to Organize, by reg- 
istered mail, return receipt requested, a copy of this resolution. 

By the Federal Home Loan Bank Board. 


[sEaL] (S) Harry W. Caulsen 
Harry W. CavLsen, 
Secretary, 


[Exhibit No. 3] 
FEDERAL HOME LOAN BANK BOARD 
No. 12484. Date: May 26, 1959 


Iv 18 HEREBY RESOLVED That Federal Home Loan Bank 
Board Resolution No. 12462, dated May 12, 1959, relating to 
the application of W. S. Wightman, et al., for permission to or- 
ganize a Federal savings and loan association to be located in 
Largo, Florida, is hereby amended so as to provide for the 
hearing to be held in Room 824, on Monday, the thirteenth 
day of July, 1959, in lieu of Monday, the fifteenth day of June, 
1959; and 

Ir Is FURTHER RESOLVED That said Federal Home Loan Bank 
Board Resolution No. 12462, except for the foregoing changes, 
shall continue in full force and effect. 
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By the Federal Home Loan Bank Board. 


[sEaL] (S) Harry W. Caulsen 
Harry W. CavLsen, 
Secretary. 


[Exhibit No. 4] 
FEDERAL HOME LOAN BANK BOARD 
No. 12822. Date: October 2, 1959 


Wueneas, Federal Home Loan Bank Board Resolution No. 
12390, dated April 3, 1959, provided for a hearing upon the 
application of John B. Hoadley, et al., for permission to organ- 
ize a Federal savings and loan association to be located in 
Largo, Florida, and notice of such hearing was duly given; and 

Wuereas, the said matter came on for hearing before a Hear- 
ing Officer for the Federal Home Loan Bank Board in Room 
827, Federal Home Loan Bank Board Building, Washington, 
D.C., on Monday, the eighteenth day of May, 1959, at ten 
o’clock in the forenoon; and 

Wuenreas, Federal Home Loan Bank Board Resolution No. 
12536-A, dated June 5, 1959, provided for a hearing upon the 
application of J. W. Rowe, et al., for permission to organize a 
Federal savings and loan association to be located in Largo, 
Florida; and 

Wuereas, the said matter came on for hearing before a 
Hearing Officer for the Federal Home Loan Bank Board in 
Room 824, Federal Home Loan Bank Board Building, Wash- 
ington, D.C., on Monday, the thirteenth day of July, 1959, at 
ten o’clock in the forenoon; and 

Wuereas, the Federal Home Loan Bank Board, upon con- 
sideration of the complete records and merits of said applica- 
tions has determined that a necessity exists for only one new 
savings and loan facility in the area to be served, that there is 
a reasonable probability of the usefulness and success of the 
proposed Federal savings and loan association to be established 
by John B. Hoadley, et al., and that said proposed Federal 
savings and loan association can be established in such locality 
without undue injury to properly conducted existing local 
thrift and home-financing institutions serving the area; and 
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Wuereas, the Federal Home Loan Bank Board has deter- 
mined that the demonstrated necessity and the purposes of 
Title IV of the National Housing Act, as amended, and the 
Home Owners’ Loan Act of 1933, as amended, can best be 
served by granting the application of John B. Hoadley, et al. ; 

Now, THEREFORE, IT IS RESOLVED That the application of 
John B. Hoadley, et al., for permission to organize a Federal 
savings and loan association in Largo, Florida, is hereby ap- 
proved, subject to the applicants complying with such condi- 
tions as shall be established by further action of this Board. 


By the Federal Home Loan Bank Board. 


(S) Harry W. Caulsen, 
[SEAL] Harry W. CAvLsen, 
Secretary. 


[Exhibit No. 5] 
FEDERAL HOME LOAN BANK BOARD 
No. 12823. Date: October 2, 1959 


Wueneas, Federal Home Loan Bank Board Resolution No. 
12536-A, dated June 5, 1959, provided for a hearing upon the 
application of J. W. Rowe, et al., for permission to organize a 
Federal savings and loan association to be located in Largo, 
Florida, and notice of such hearing was duly given; and 

Wueneas, the said matter came on for hearing before a 
Hearing Officer for the Federal Home Loan Bank Board in 
Room 824, Federal Home Loan bak Board Building, Wash- 
ington, D.C., on Monday, the thirteenth day of July, 1959, at 
ten o’clock in the forenoon; and 

Wuenrsas, Federal Home Loan Bank Board Resolution No. 
12390, dated April 3, 1959, provided for a hearing upon the 
application of John B. Hoadley, et al., for permission to or- 
ganize a Federal savings and loan association to be located in 
Largo, Florida; and 

Wueneas, the said matter came on for hearing before a 
Hearing Officer for the Federal Home Loan Bank Board in 
Room 827, Federal Home Loan Bank Board Building, Wash- 
ington, D.C., on Monday, the eighteenth day of May, 1959, at 
ten o’clock in the forenoon; and 
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Wuenrgas, the Federal Home Loan Bank Board, upon con- 
sideration of the complete records and the merits of said appli- 
cations, has determined that a necessity exists for only one 
new Federal savings and loan association in the area to be 
served, that the purposes of Title IV of the National Housing 
Act, as amended, and the Home Owners’ Loan Act of 1933, as 
amended, can best be served by granting the application of 
John B. Hoadley, et al., and denying the application of J. W. 
Rowe, et al.; 

Now, THEREFORE, IT IS RESOLVED That the application of 
J. W. Rowe, et al., for permission to organize a Federal savings 
and loan association in Largo, Florida, is hereby disapproved. 

By the Federal Home Loan Bank Board. 


[sean] (S) Harry W. Caulsen, 
Harry W. Cavtsen, 
Secretary. 


[Exhibit No. 6] 
FEDERAL HOME LOAN BANK BOARD 
No. 12822-A. Date: October 2, 1959 


Waenrsas, Federal Home Loan Bank Board Resolution No. 
12822, dated October 2, 1959, approved the Application for 
Permission to Organize a Federal savings and loan association 
in Largo, Florida, by John B. Hoadley, et al., subject to the 
applicants complying with certain conditions; 

Now, THEREFORE, IT IS RESOLVED That said conditions are 
hereby established as follows: 

1. That there be obtained, in a manner satisfactory to the 
Federal Home Loan Bank Board, from not fewer than 400 
persons, subscriptions to share capital totaling at least $500,000 
payable in cash upon issuance of charter; provided, that at 
least 90% of the required total amount of such subscriptions 
shall be from individuals other than corporations. 

2. That there be established, in a manner satisfactory to the 
Federal Home Loan Bank of Greensboro and the Federal Home 
Loan Bank Board, a balanced directorate representative of the 
diversified interests of the community, with at least two-thirds 
not in any business closely related to the savings and loan 
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business and with not more than two who are full-time, salaried 
officers or employees of the association. 

3. That there be established executive management under 
arrangements satisfactory to the Federal Home Bank of 
Greensboro and the Federal Home Loan Bank Board. 

4. That provision be made for full-time operations in suit- 
able, entirely independent, ground-floor quarters satisfactory 
to the Federal Home Loan Bank of Greensboro and the Federal 
Home Loan Bank Board, evidence of compliance with this con- 
dition to include exterior and interior photographs, 

5. That there be submitted in the standard form a budget, 
satisfactory to the Federal Home Loan Bank Board, for the 
first twelve months of operations, supported by an income 
schedule showing monthly loan volume and calculation of in- 
terest and initial fees, with a projection of anticipated growth, 
dividend requirements, and allocations to reserves and surplus. 

6. That there be submitted evidence of a valid pledge of 
share accounts of the proposed association in the amount of 
$50,000 with a valid agreement executed by the pledgors that 
the share accounts pledged are to be held in escrow by the Fed- 
eral Home Loan Bank of Greensboro as a pledge and guaranty 
to the association against operating deficits and losses of any 
and all kinds which exceed other reserves; said pledge and 
agreement to remain in full force and effect for a period of five 
years; provided, however, that it be understood that after the 
expiration of the first three years of the term of the agreement, 
the release of said pledge and escrow in whole or in part may 
be authorized by the Federal Home Loan Bank Board when- 
ever the net reserves established for the purpose of absorbing 
losses and surplus of the association together equal at least 
three per cent of its net assets. 

7. That there be submitted a valid agreement, in the form 
of Exhibit No. 2 approved by Federal Home Loan Bank Board 
Resolution No. 10390, providing that, for a period of five years 
from the date hereof, the association will not pay dividends on 
withdrawable accounts at a rate in excess of the rate of divi- 
dends or interest paid on withdrawable accounts by the ma- 
jority in number of other institutions insured by the Federal 
Savings and Loan Insurance Corporation maintaining offices 
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in the community where the home office of the association is 
located. 

8. That there be submitted a valid agreement, in the form of 
Exhibit No. 3, approved by Federal Home Loan Bank Board 
Resolution No. 10,390, as amended, providing that the associa- 
tion, at each of its closing dates or dividend dates prior to the 
closing date next preceding the fifth anniversary of the date of 
the insurance of its accounts, whenever the ratio of its general 
reserves is, after the charging of any losses, less than 5% of its 
withdrawable accounts, will, before the payment of any divi- 
dends, transfer from net income to its Federal insurance reserve 
account, or to other reserve accounts irrevocably established 
for the sole purpose of absorbing losses, an amount of not less 
than 25% of its net income (as now defined in Section 563.14 
of the Rules and Regulations for Insurance of Accounts) for 
the period beginning immediately following the last previous 
closing date or dividend date. 

9. That there be established policies, satisfactory to the 
Federal Home Loan Bank Board, for the operation of the pro- 
posed association, if and when charter is granted, as to: 

(a) Advertising and other plans for growth and develop- 
ment, including methods by which and territory from which 
share capital will be solicited. 

(b) Paying withdrawals, and as to degree of liquidity to be 
maintained. 

(c) Lending policies, mortgage loan plans and means of 
originating mortgage loans, with a showing that the facilities 
of the association shall be extended to all sources of origin on 
an equal basis, and with a showing that interest rates, fees and 
other loan costs will be consistent with economical home-fi- 
nancing and such as to enable the association to obtain and 
hold the best mortgage loans available. 

(d) Appraisal policies and construction loan procedures, 
with a showing that such will be in accordance with the best 
established practices in the savings and loan industry. 

(e) Hazard insurance coverage on properties to be mort- 
gaged to the association, such that mortgage borrowers will be 
permitted a free choice in the selection of hazard insurance 
brokers or agents. 
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Provided, however, that the foregoing conditions shall have 
been complied with in a manner satisfactory to the Federal 
Home Loan Bank Board not later than March 31, 1960, unless 
prior to such date a request to the said Board for an extension 
of such time limit shall have been received and granted. 

By the Federal Home Loan Bank Board 

(s) Harry W. Caulsen 

[SEAL] Harry W. CavLsen, 

Secretary. 


{Exhibit No. 7] 
FEDERAL HOME LOAN BANK BOARD 
No. 12936. Date: November 20, 1959 


Wuenreas, Federal Home Loan Bank Board Resolution No. 
12536-A, dated June 5, 1959, provided for a hearing upon the 
application of J. W. Rowe, et al., for permission to organize a 
Federal savings and loan association to be located in Largo, 
Florida, and notice of such hearing was duly given; and 

Wuenreas, the said matter came on for hearing before a 
Hearing Officer for the Federal Home Loan Bank Board in 


Room 824, Federal Home Loan Bank Board Building, Wash- 
ington, D.C., on Monday, the thirteenth day of July, 1959, at 
ten o’clock in the forenoon; and 

Wuenreas, Federal Home Loan Bank Board Resolution No. 
12390, dated April 3, 1959, provided for a hearing upon the ap- 
plication of John B. Hoadley, et al., for permission to organize 
a Federal savings and loan association to be located in Largo, 
Florida, and notice of such hearing was duly given; and 

Wuenreas, the said matter came on for hearing before a 
Hearing Officer for the Federal Home Loan Bank Board in 
Room 827, Federal Home Loan Bank Board Building, Wash- 
ington, D.C., on Monday, the eighteenth day of May, 1959, at 
ten o’clock in the forenoon; and 

Wrenreas, at the said hearing upon the application of John 
B. Hoadley, et al., J. W. Rowe. et al., appeared, through their 
counsel, as a protestant and made a motion that the Board de- 
fer determination of the Hoadley application until a hearing 
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had been held, and a record prepared, with respect to the Rowe 
application; and 

Wuereas, the Federal Home Loan Bank Board withheld 
consideration of the John B. Hoadley application until a hear- 
ing had been held upon the Rowe application; and 

Wueneas, the Board, after consideration of the complete 
records and merits of both applications, approved the Hoadley 
application by Federal Home Loan Bank Board Resolution No. 
12822 and disapproved the Rowe application by Federal Home 
Loan Bank Board Resolution No. 12823; and 

Wuenzas, J. W. Rowe, et al., have filed a Petition for a Stay 
of Resolutions Numbers 12822 and 12823, and a Petition for 
Reconsideration, both dated November 9, 1959; and 

Wuereas, the Board has given careful consideration to the 
matters raised in said petitions and finds that no facts have 
been submitted which would justify the granting of the peti- 
tions and no useful purpose would be served by granting them. 

Now, THEREFORE, BE IT RESOLVED That the Petition for a 
Stay of Resolutions Numbers 12822 and 12823, and the Peti- 
tion for Reconsideration, filed on behalf of J. W. Rowe, et al., 
are hereby denied. 

By the Federal Home Loan Bank Board. 

[sav] (S) Harry W. Caulsen, 

Harry W. CavLsen, 
Secretary. 


Filed December 29, 1959 
MOTION FOR SUMMARY JUDGMENT 


The plaintiffs, John W. Rowe, et al., by their attorney move 
the Court for summary judgment in the above-entitled cause 
pursuant to Rule 12(B) and Rule 56 of the Federal Rules of 
Civil Procedure, and for grounds of this motion say: 

1. There is no genuine issue as to any material fact, the 
controversy herein being concerned solely with the correctness 
and legality of the Board’s procedure. 

2. The plaintiffs asserted in their complaint that the pro- 
cedure of the Federal Home Loan Bank Board in denying their 
application and granting the mutually exclusive application of 
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Hoadley, without a comparative hearing and without giving 
any reasons for such denial violated the plantiffs’ rights under 
the Administrative Procedure Act and the Due Process clause. 

3. The affidavit of Mr. Millard and Resolutions Nos. 12390, 
12462, 12484, 12822, 12823, 12822-A, 12936 of the Federal 
Home Loan Bank Board attached to Defendants’ Motion to 
Dismiss verified the matters alleged in the complaint, and 
plaintiffs assert that these documents form the basis of a judg- 
ment in their favor. 

4. Defendants in their Motion to Dismiss have not contro- 
verted any facts, but have set up a defense of the legality of 
the Board’s procedure, and the plaintiffs’ standing to sue. 

5. These questions of law are treated in length in the plain- 
tiffs’ memorandum opposing Defendants’ Motion to Dismiss 
and the Court’s attention is respectfully invited thereto. 

WuenreErore, the premises considered, plaintiffs request sum- 
mary judgment in the above cause. 


Pierson, Batt & Dowp 
(S) Thomas N. Dowd 
Tuomas N. Down 
Attorney for Plaintiffs. 


1007 Ring Building, 
Washington 6, D.C. 


CERTIFICATE OF SERVICE 


I, Thomas N. Dowd, hereby certify that I have this 29th day 
-of December, 1959, mailed postage prepaid, a copy of the fore- 
going “Motion for Summary Judgment” addressed to the 
following: 

The General Counsel, Federal Home Loan Bank 
_ Board, 101 Indiana Avenue, N.W., Washington 25, 
D.C., Counsel for Federal Home Loan Bank Board and 
named individuals. 
The Attorney General, United States Department 
of Justice, Washington, D.C. 
(S) Thomas N. Dowd 
THomas N. Down 


Dated this 29th day of December, 1959. 
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United States District Court for the District of Columbia 
C.A. No. 3456-59 


JoHN W. RowE, Ef AL., PLAINTIFFS 
v. 
FeperaL Home Loan Bank Boab, ET AL., DEFENDANTS 


MEMORANDUM 


The Court is of the opinion that the procedures of the Fed- 
eral Home Loan Bank Board in the granting of an original 
charter are governed by the requirements of the Administra- 
tive Procedure Act; that the Board is an agency, as defined 
in that Act; and that applications for charter are licenses with- 
in the provisions of that Act. Admittedly, the requirements of 
Sections 7 and 8 of the Act were not met in this proceeding. 

As was said in First National Bank of McKeesport vs. First 
Federal Savings and Loan Association of Homestead, 96 US. 
App. D.C. 194, 197, “Section 5(e) quoted above refers simply 
to ‘charters’, and governs the Board’s consideration of an appli- 
cation for the grant of a charter to establish an ‘institution’.” 
(Italics supplied) 

Since the provisions of the Administrative Procedure Act 
apply, the plaintiffs are entitled to a comparative hearing 
under the rule laid down in the case of Ashbacker Radio 
Corp. v. Federal Communications Commission, 326 U.S. 327. 

There being no genuine issue of material fact, and the 
Court being of the opinion as a matter of law that the plain- 
tiffs are entitled to the relief sought in the complaint, the 
plaintiffs’ motion for summary judgment will be granted and 
the defendants’ motion to dismiss will be denied. 

Counsel for the plaintiffs will submit an order consistent 
with the foregoing. 

JoszpH C. McGarraczy, 
Judge. 


JANUARY 21, 1960. 
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Filed January 28, 1960 


MOTION TO INTERVENE AS DEFENDANTS UNDER RULE 24 


John B. Hoadley, Harold R. Gerberich, Ray Gavin Har- 
rison, Robert J. McDermott, Scott W. Norris, James Frederich 
Ramsden and Alec White (hereinafter referred to as the 
Hoadley Group) move for leave to intervene as defendants in 
this action, in order to assert the defenses set forth in their 
motion for summary judgment, of which a copy is hereto 
attached, on the ground that they are members of the group 
whose application for permission to organize a Federal savings 
and loan association was granted by Federal Home Loan Bank 
Board Resolution No. 12883, dated October 2, 1959, that the 
relief sought by the complaint herein would adversely affect 
the interests of the Hoadley Group, and that the Hoadley 
Group has a defense to plaintiffs’ claim presenting both ques- 
tions of law and fact which are common to the main action. 


Brnewam, Coitins, Porter & KistTiER 
By (S) Linton M. Collins 
Linton M. Co.tins, 
(S) Roger Robb 
Rocer Ross, 
1100 Tower Building, Washington 6, D.C. 
Attorneys for Applicants for Intervention. 


ORDER GRANTING MOTION TO INTERVENE AS DEFENDANTS 


Upon consideration of the motion for leave to intervene as 
defendants in this action, in order to assert the defense set 
forth in the attached motion for summary judgment, and upon 
consideration of the points and authorities in support of the 
motion for leave to intervene, and the points and authorities 
in opposition thereto, and after oral argument, it is by the 
Court this 24th day of February 1960, 

Ordered that the motion for leave to intervene be and it is 
hereby granted; and it is further 

Ordered that the intervenors be and they are hereby made 
parties to this action, and may file their motion for summary 
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judgment in the same manner and with like effect as if they 
had been named original parties to this action. 
Josep C. McGarracxy, 
Judge. 
No objection as to form: 
Lowe. J. Braprorp, 
Attorney for Plaintiffs, 
John W. Rowe, et al. 
Ray E. DovcHerry, 
Attorney for Defendants, 
Federal Home Loan Bank Board, et al. 


Filed February 26, 1960 
DEFENDANTS’ MOTION FOR RECONSIDERATION AND REARGUMENT 


Defendants move that the Court reconsider its memorandum 
decision of January 21, 1960, and grant reargument on de- 
fendants’ motion to dismiss the complaint simultaneously with 
the hearing on intervenors-defendants’ motion for summary 
judgment. 

Ray E. DoucHERTY 
ALBION W. FenpEerson 
Max WiLFanp 
Attorneys for Defendants, 
Federal Home Loan Bank Board 
101 Indiana Avenue, N.W., Washington 25, D.C. 


Of Counsel: 
THomas H. CREIGHTON, JR., 
General Counsel, 
Federal Home Loan Bank Board. 


Filed March 3, 1960 


MOTION FOR SUMMARY JUDGMENT BY INTERVENING 
DEFENDANTS 


The intervening defendants move the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment dismissing the action 
on the ground that there is no genuine issue as to any material 
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fact and that defendants are entitled to judgment as a matter 
of law; and 
2. That intervening defendants’ time to answer or otherwise 
move with respect to the complaint under Rule 12 of the Fed- 
eral Rules of Civil Procedure be extended until the disposition. 
of this motion. 
This motion is based upon the pleadings and affidavits on 
file in this action. 
BrncHam, Couns, Porter & Kistier 
By (S) Linton M. Collins 
Linton M. Cotiins 


(S) Roger Robb 
Rocer Ross 


Jn the United States District Court for the District of 
Columbia 


Civil Action No. 3456-59 


Joun W. Rows, et al., PLAINTIFFS, 
Vv. 


Feperat Home Loan Bank Boar, et al., DEFENDANTS. 
and 


JoHN B. Hoantey, et al., INTERVENORS-DEFENDANTS. 
ORDER 


This cause having come to be heard upon defendants’ Mo-- 
tion To Dismiss and plaintiffs’ Motion For Summary Judg- 
ment and the supporting documents previously filed herein 
and referred to in said motions; and the Court having con- 
sidered the aforesaid motions and supporting documents and 
having heard and considered the oral arguments of counsel 
for the parties and being fully advised in the premises and 
there being no genuine issue of material fact; 

This Court having issued on January 21, 1960, a Memoran- 
dum holding that licensing proceedings before the defendant 
Board were subject to the Administrative Procedure Act and 
that plaintiffs were entitled to a comparative hearing on their 
applieation; the intervenors having filed a Motion For Sum- 
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mary Judgment and the defendants having filed a Motion For 
Reargument and Reconsideration; this Court having granted 
defendants’ Motion For Reargument, and following argument 
on intervenors’ Motion For Summary Judgment and defend- 
ant’s Motion For Reconsideration, and upon consideration of 
supporting briefs; this Court having affirmed its holding of 
January 21, 1960, 

It Is ORDERED BY THE couRT That the plaintiffs’ Motion For 
Summary Judgment be and it hereby is granted, the defend- 
ants’ Motion To Dismiss and the intervenors’ Motion For 
Summary Judgment are denied, and that the resolutions of 
the Board (12822, 12822-A, 12823, and 12936) granting the 
Hoadley application and denying plaintiffs’ application be and 
are hereby set aside and the defendant Board is hereby ordered 
to conduct a comparative hearing on plaintiffs’ application in 
consolidation with the application of John B. Hoadley, et al., 
for purposes of determining which of these two mutually ex- 
clusive applications should be granted; that the hearing shall 
be conducted in accordance with the provisions of the Admin- 
istrative Procedure Act including the requirements of Sections 
7, 8 and 9 (5 USC 1006, 1007 and 1008) thereof. 

The within order entered this 8th day of March, 1960. ° 

(S) Judge. 

(S) 

Attorney for Plaintiffs. 
Seen: (S) 

Attorney for Defendants. 
Seen: (S) 

Attorney for Intervenors. 


Filed March 10, 1960 
NOTICE OF APPEAL 


Notice is hereby given that the defendants hereby appeal to 
the United States Court of Appeals for the District of ‘Co- 
lumbia from the final Order entered March 8, 1960, granting 
plaintiffs’ motion for summary judgment and denying defend- 
ants’ motion to dismiss and intervenors-defendants’ motion for 
summary judgment; setting aside the defendant Federal Home 
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Loan Bank Board’s Resolutions Nos. 12822, 12822-A, 12823 
and 12936 granting the Hoadley and denying plaintiffs’ ap- 
plications for charters to organize Federal savings and loan in- 
stitutions; and directing the defendant Federal Home Loan 
Bank Board to conduct a comparative hearing on plaintiffs’ ap- 
plication in consolidation with the Hoadley application in ac- 
cordance with the provisions of the Administratve Procedure 
Act to determine which of the two mutually exclusive appli- 
cations should be granted. 
Ray E. DovcHERTY, 
AtBion W. Fenperson, 
Max WIiLFanp, 
Attorneys for Defendants, Federal Home Loan Bank 
Board 
101 Indiana Avenue, N.W., Washington 26, D.C. 
Of Counsel: 
Tuomas H. CreiGHTON, JrR., 
General Counsel, 
Federal Home Loan Bank Board 


Filed March 10, 1960 
United States District Court for the District of Columbia 
Civil No. 3456-59 


Joun W. Rowe, ET AL., PLAINTIFFS 
v. 


FeprraL Home Loan Bank Boarp, ET AL., DEFENDANTS 
and 
JoHN B. Hoapey, ET AL., INTERVENOR-DEFENDANTS 


NOTICE OF APPEAL 


Notice is hereby given this 10th day of March, 1960, that the 
Intervenor-Defendants hereby appeal to the United States 
Court of Appeals for the District of Columbia from the order 
of this Court entered on the 8th day of March, 1960 in favor 
of John W. Rowe, et al., Plaintiffs, against said John B. 
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Hoadley, et al., Intervenor-Defendants, and against said Fed- 
eral Home Loan Bank Board, et al., Defendants. 


BincHam, Cotuins, Porter & Kistuzr, 
By Linton M. Collins, 
Linton M. Couns, 
Roger Robb, 
Rocer Ross, 
1100 Tower Building, Washington &, D.C., 
Attorneys for Intervenor-Defendants. 


Transcript of Hearing before Judge McGarraghy, 
January 11, 1960 


* * * * * 


[5] The Covrr. Tell me, clear me up on the matter of pro- 
cedure: After the hearings before the hearing examiner, did he 
make a report to the Board in each instance? I mean, there 
[6] were two separate hearing examiners as I understand; is 
that right? 

Mr. Dovauerty. There were two separate hearing 
examiners, 

The Courr. And each of them made reports to the Board. 

Mr. DoveHezrry. I assume so, yes, but they just transmitted 
the record—— 

The Courr. Transmitted the record, they don’t make any 
recommendations, or do you know? 

Mr. Dovcuerty. I don’t believe they could—that record 
contains any recommendation. 

The Court. Well, I am just curious about what the pro- 
cedure is. 

Mr. DoucHerty. May I inquire from my co-counsel? He 
may have that information directly. 

(Short pause.) 

Mr. Dovucuerty. I think, if your Honor please, we are 
agreed that the record in each case is transmitted to the Board 
and that the hearing officer is, frequently at least, and perhaps 
usually, called in to answer questions which the Board may 
have on the record. 
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The Court. That the record is a stenographic record of the 
proceedings before the hearing examiner, is transmitted to the 
Board in that form; is that correct? 

Mr. Doucuerty. That is right. 


Transcript of Hearing before Judge McGarraghy, 
March 4, 1960 


* * * * * 


[10] Mr. Down. If Your Honor, please, I do not know 
whether your remark then passed upon the points which were 
raised in our brief or not. 

The Court. I will hear the Board. I am opening up the 
whole thing and I will hear the Board. 

Mr. Wiuranv. Do I understand from Your Honor’s re- 
mark, you are permitting the Board to re-argue this case on 
the basis of their motion to dismiss? 

The Courr. Yes. 

Mr. Witranp. Thank you, Your Honor. The issue in this 
case, Your Honor, is a very simple one. The question is 
whether or not there is a statute which compels the Board in 
passing upon applications for original charters, whether there 
is a statute which compels the Board to hold a hearing and to 
make its determination on the basis of a record made at that 
hearing. That is the simple question in the case because if 
there is no such statute then I think everyone concedes here 
that the Administrative Procedure Act cannot apply and the 
Board has cited authorities for that in its brief and I do not 
understand the plaintiff contests that in any way. 

The Court. I do so understand it. 

Mr. Witranp. Thank you, Your Honor. 

The Courr. I understand that the plaintiff does not agree 
with your view. They contend also that they have a constitu- 
tional right to a hearing. 

[11] Mr. Wieranp. Well, I will get to that, Your Honor. 
So first we look to examine the basic statute under which the 
Board is authorized to act in this area, the Home Owners Loan 
Act, and there we find that Congress has delegated almost com- 
plete discretionary authority to the Board authorizing it under 
such rules and regulations as it, the Board, may prescribe to 
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act in this area in the grant of charters. There is only one 
limitation on the Board’s broad grant of authority and that 
limitation is contained in section 5a which sets forth four 
standards which must be met before the Board can grant a 
charter. In other words, if those standards are not met, the 
Board has no authority to grant a charter. 

But once they are met, then the Board has the broadest 
discretionary authority whatsoever and under the terms of the 
statute the Board is left free pursuant. to its rules and regula- 
tions, under such rules and regulations as it May prescribe, to 
devise its own procedures in making the determination 
whether or not a charter should be granted. Now the 
schme [sic] of the Act in this regard, that is, that no hearings 
are required. The Board can do so, if it wishes, and on the 
other hand if it doesn’t think the occasion is appropriate, it 
need not do so. It need not grant a hearing. 


* * ° * * 


[13] [Mr. Wilfand]. Now in addition in 1937 under the 
published regulations of the Board, and I think this is very 
significant, Your Honor, the Board regulations themselves 


required that the Board’s field supervisory agent was to submit 
confidential report to the Board, as to whether or not the 
applicant had met the statutory standards. Now there it was 
in black and white in broad regulation, that the Board’s de- 
cision would be based to the extent that the Board wished to 
base it, on a confidential report. Now clearly, under that prac- 
tice that would not be in terms of the Administrative Procedure 
Act. That would not be an adjudication to be made on the 
record after opportunity fora hearing. 

Now while the regulations beginning in 1949 dropped the 
provision with respect to the requirement that the Board’s 
field agent submit a confidential report, as the Board has stated 
in its memorandum, that is still the practice. Any time an 
applicant group comes in to file an application for a charter 
and the application is usually filed with the District Federal 
Home Loan Bank, the Board’s agent there, which is [14] 
usually the District Bank, conducts an investigation in the 
area. And there is no secret about this investigation, Your 
Honor. Everybody in the community knows about it because 
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the Board’s agent goes around to make inquiry to ascertain 
what are the relevant facts in connection with the four statu- 
tory standards. And there is nothing secret about it as I say. 
That report goes to the Board. That report is before the 
Board for consideration when it decides the case. However, 
that report is not part of any record. It is not, therefore, the 
Board’s adjudication as a matter of practice, administrative 
practice, since 1933. The Board’s adjudication, the Board’s 
determination is not made on the record after an opportunity 
for a hearing, because the applicants never see that report, and 
they have no right to see that report. That isa matter between 
the Board and its agents in the field. 


* * * * * 


(21] [Mr. Wizranp]. Now this just doesn’t make sense. 
The fact of the matter is, as the Attorney General’s commit- 
tee report makes clear, in the banking fields nobody got a 
hearing on anything. That is, there is no statutory require- 
ment for a hearing. I would like to point out though, as a 
matter of policy, the Board does grant hearings in most cases. 
And just as these people got a hearing. It isn’t a hearing re- 


quired by statute and, therefore, isn’t subject to the Adminis- 
trative Procedure Act but the Board does do substantial 
justice and the Board does give people their rights to a hearing. 
They can come in and yell and make the record. 

The Courr. They can do what? 

Mr. WiuFanp. They can come in and make their position 
known to the Board and they can call witnesses, et cetera. 
Now this is much more than other agencies of the banking 
field do. That is as I understand it. The Comptroller of 
the Currency, I understand, doesn’t have any kind of a for- 
mal or informal procedure for a hearing and similarly with the 
Federal Reserve System. 


* * * * * 


[30] [Mr. Down]. Now in its argument the Board has 
sought to establish that there is no night to a hearing. That it 
has the authority and the discretion to grant on whim, hearsay, 
star chamber reports or whatever, grant or deny an applica- 
tion for a license to do business as a savings and loan institu- 
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tion. In its effort to establish that, it has maintained that it 
has “almost complete discretionary power’. Even Board 
counsel does not have the brazen effrontery to say it has com- 
plete discretion. 

7 * * 7 * 

[42] [Mr.Wiranp]. Now a few remarks made about Board 
procedures. The Board does not admit that it engages in any 
star chamber proceedings of any kind. The Board, I think. 
under its regulations and under its procedures, gives every ap- 
Plicant a fair shake of the dice and I do not want to leave any 
inference or any idea in Your Honor’s head that there are any 
star chamber proceedings there. What the Board does confess 
that is not in the record, are reports made by its employees after 
they have made investigations, after they have looked into the 
matter, and the matters they have looked into, if Your Honor, 
please, are not matters which are normally subject to adversary 
proceedings. 
[43] For example, whether or not a community needs an in- 
stitution, is not ordinarily a sort of thing that can be deter- 
mined in an adversary proceeding. It doesn’t apply to this 
applicant group personally. It doesn’t apply to the Hoadley 
group personally. It is a matter which depends upon factors 
that are not even related to those people and that is why it 
is a legislative function of the Board to make that determina- 
tion. So it goes to all sources. Just the way that Congress 
goes to all sources in performing legislative functions. 

It doesn’t confine itself to what people tell at a trial. It 
goes out of the record. That Board’s employees, therefore, 
assemble all kinds of economic data, all kinds of statistics on 
the subject for the Board’s information. Otherwise, it can- 
not discharge its duties. Similarly, Your Honor, as to whether 
or not an institution is going to be successful. It doesn’t 
necessarily depend upon the personal characteristics or the 
qualifications or the reputation of the individual involved. 
It depends upon many factors which are not ordinarily the 
subject of a trial. If Your Honor please, that is the reason 
why a hearing was not required by Congress because it in- 
volves the ascertainment of legislative facts. Not an ad- 
judicator and not a matter that can be determined by a trial. 
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I want to again state the Board does not engage in star 
chamber proceedings. It does not do anything like that. 


* * * * ° 


[45] The Courr. Thank you very much, gentlemen. I ap- 
preciate the varied arguments you have made this morning. 
I might say to you that I have also had an opportunity to read 
the memoranda which have been filed by the several parties, 
some of which were complete, I might say, and covered the 
subject very well. 

I am still of the opinion which I expressed at the con- 
clusion of the original argument, that the plaintiffs in this case 
were entitled to a comparative hearing, which they were de- 
nied. And that the plaintiffs’ motion for summary judg- 
ment should be granted, the defendant’s motion to dismiss 
which has also been treated as a motion for summary judg- 
ment, should be denied, and the motion of the intervenor for 
summary judgment should be denied. 
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